FROM PROTECTION TO ACCOUNTABILITY:

A CRITICAL ANALYSIS OF JUVENILE JUSTICE
SYSTEM IN INDIA WITH SPECIAL REFERENCE TO
THE STATE OF KARNATAKA

A Thesis submitted to the

National Law School of India University, Bengaluru for the Degree
of

DOCTOR OF PHILOSOPHY

Submitted by
Ms. CHAITRA.V
Reg.No. PhD 25/2013

LA A

Q::;ﬁ‘({ )

RESEARCH SUPERVISOR
Dr. S. B. N. PRAKASH
Adjunct Professor

National Law School of India University, Bengaluru

(May 2018)

NATIONAL LAW SCHOOL OF INDIA UNIVERSITY
BENGALURU



CERTIFICATE

This is to certify that this thesis titled “From Protection to Accountability: A
Critical Analysis of Juvenile Justice System in India with special reference to the
State of Karnataka”, submitted by Ms. Chaitra.V, in partial fulfilment of the
requirement for the degree of Doctor of Philosophy (Ph.D) in Law, of the National
Law School of India University, Bengaluru is the result of research work done by

her, under my guidance.

This thesis or any part thereof has not been submitted earlier for award of any
degree or diploma of any other university in India or abroad. | certify that this is a
bonafide work of Ms. Chaitra.V.

Bengaluru Dr. S. B. N. Prakash
Date: Adjunct Professor
National Law School of India University

Bengaluru



DECLARATION

| hereby declare that this thesis titled “From Protection to Accountability: A
Critical Analysis of Juvenile Justice System in India with special reference to the
State of Karnataka”, which | am submitting for the award of Degree of Doctor of
Philosophy in Law, to the National Law School of India University, Bengaluru, is
an original research work done by me except for those references taken from such
authorities which have been sincerely acknowledged and cited appropriately in the

thesis.

I also hereby declare that this thesis or any part of it has not been submitted to any

other University for the award of any Degree or Diploma or Fellowship.

Bengaluru (Chaitra. V)
Date: PhD Research Scholar
NLSIU, Bengaluru



ACKNOWLEDGEMENTS

First and foremost, I would like to thank the Almighty God for giving me the

strength to complete this thesis.

In bringing this thesis into its present shape, | have received valuable guidance and

support from many quarters.

The main intellectual stimulus for conducting this study was provided by my
supervisor Dr. S.B. N Prakash, Adjunct Professor, National Law School of India
University, Bengaluru. | express my sincere and heartfelt gratitude to him for his

valuable guidance throughout the study.

I am also grateful to the Vice Chancellor Prof. (Dr.) R. Venkat Rao, Prof. Subba
Rao, P.G.Council Chairman and Ms. Padmavati, Examination Officer, NLSIU for

their constant support.

I am also highly indebted to the Librarian and staff at NLSIU Library for their
constant support. | also wish to thank specially, Faculty Staff (NLSIU), Ms. Arlene
Manoharan, Programme Co-ordinator - Juvenile Justice at Centre for Child and the
Law (NLSIU) and Dr. Preeti Jacob, Asst. Prof., Department of Child and
Adolescent Psychiatry, NIMHANS, Bengaluru.

| also record my sincere gratitude to all the respondents who provided me with the

necessary information to complete the empirical study successfully.

Last but not the least | would like to thank my parents and brother for their

unconditional support, always.



TABLE OF CONTENTS

[INTSY o) iAY o] o] =\ VA= 1 £ o] 0 i
List Of Cases ReTerred. .. .....c.oue e e e e e e e e e e e i
=1 o] [0 ) ) -1 AU (=T Vi

Chapter 1- Introduction

0 [0 To 1o o o P PP PP 1
1.2 Statement of the Problem....... ... 4
1.3 Objectives OF the STUAY .......ovie i e e e e 8
1.4 ReSEArC QUESTIONS. ..\ ettt e it e e e e e e et e e e e e 8
1.5 HYPOUNESES. .. oot e e e e e e e e e 9
1.6 Research Methodology ... .....ccuuuie i e 9
1.6.1 ReSearch MethodsS. .. ......ouinie e e e e e e e e e 9
1.6.2 Selecting the Sample & Contacting the participants of the study.............. 11
1.6.3 Methods of Data ColleCtion............c.oeiiinii e, 13
1.7 Problems & limitations of the Study.............ccooiii i, 14
R O -1 £ F PP 15
1.9 LItErature REVIBW. .. ...ttt et et e e e e et e et e e e e e 17
Chapter 2- The Juvenile Justice System in India......................... 28
2.1 Legislative history of juvenile justice systemin India................................31
2.2 Legal framework & Structure of current juvenile justice system in India......... 44
2.3 Theories of causation of Juvenile DelinqQUeNCY..........cc.oeiiiiiiii i, 56
2.4 Nature & extent of crimes committed by juvenilesin India.......................... 63

8 X o o 1od (011 o] o 74



Chapter 3- The Age of Criminal Responsibility........................... 77

3.1 International Instruments concerning juveniles on the issue of Age of Criminal

RESPONSIDIIITY ... oo e 80
3.2 The impact of Science on the Age of Criminal Responsibility....................... 87
3.3 Age of Criminal Responsibility of a juvenile in India.....................coe i 96

3.3.1 The Age of Criminal Responsibility and Juvenile justice system in India.......98

3.3.2 Categorisation of Juveniles aged 16-18 years on the basis of heinous offence
in Juvenile Justice (Care & Protection of Children Act) 2015...........................100

3.3.3 Preliminary Assessment into Heinous Offence by the Juvenile Justice

Chapter 4 - Assessment of Practices in the Indian juvenile justice
system concerning children in conflict with law & its Accountability

MECNANISIMIS. . ettt e e et e e e e e e e e e e e 120

4.1 Assessment of Indian law relating to children in conflict with law by using

UNCIRC framewWOrK. .. ... e e e e e et e e e e ee s 123
4.1 1Prevention of Juvenile DeliNQUENCY.........veiiiiirie e e, 123

4.1.2 Diversion i.e Intervention without the context of judicial Proceedings......128

4.1.3 Guarantees of afairtrial.............coooeii i, 130
4.1.4 Measures (Pre-trial  Alternatives &  Dispositions by  Juvenile
(000111 71 To (o) P 138
4.1.5 Depravation of liberty- Pre-trial & Post trial incarceration.................... 141
4.2 Juvenile Justice and Accountability in India.............coovii i 142
4.3 Empirical Study of the components of Juvenile Justice System in India dealing with
Children in Conflict With law............oooi i 145
4.3.1 Child Welfare Police Officer and SIPU..........cooiiiiiiiiiiiii i 145
4.3.2 Juvenile JUSLICE BOArd..........ououiieiie i e e 147
4.3.3 Child Care INStItUIONS. .. ...t e e e e 150

4.3.3.1 Infrastructure, Staffing pattern and Rehabilitative services for children



iNconflict With TaW ... ..o e e, 152

4.3.3.2 Role of Probation Officer with respect to children in conflict with
P 158

4.3.3.3 Superintendence and Inspection..............cccvev i ieiieenene ... 160
O O] o] [ [o] D RPN 164

Chapter 5- The study of legislative practices concerning juveniles in

UK (England), USA, Canada & NOrway.............ccceveiienineannnns 166
5. 1UK (ENgland).......oooeini i e e e e e 168
D 2 U S A i 173
5.3 CANAGA. ...ttt e et s 186
BB NOIWAY ...ttt e e e e e 192
5.5 Selected COMPAriSONS. ... . ..uieeie e et e e e ee e eaes 196
5.6 CONCIUSION. ... et e e e e 202
Chapter 6- Conclusion and Recommendations.......................... 204
6.1 Summary of Chapters and FINdingsS..........cc.oeiiiiiiiiiiii e, 204
6.2 Thematic Recommendations. .........ooouiiriie i e e e e e 237
BIDHOGIrapNy ... s 250

AN 1 T=0 U 1 = 259



LIST OF ANNEXURES

ANNEXURE-1 | National Crime Records Bureau Data on juveniles sought through
RTI
ANNEXURE-2 Disposed & Pending Cases relating to children in conflict with law in
Karnataka (2014-2017)
General Circular N0.3/2014 issued by High Court of Karnataka
ANNEXURE-3 List of Heinous offences as per the Juvenile Justice (Care &
Protection of Children) Act, 2015, prepared by the Centre for Child
and the law, National Law School of India University, Bangalore.
ANNEXURE-4 List of Designated Special Courts in Karnataka under the POCSO
Act, 2012
ANNEXURE-5 Details of funds sanctioned, released and utilised by the State
Government under the Integrated Child Protection Scheme ( ICPS)
ANNEXURE -6 | Special Juvenile Police Units ( SJPU) in Karnataka
ANNEXURE-7 Contents of training programme for SJIPU
Transfer/Posting of Child Welfare Police Officers ( CWPO)
ANNEXURE -8 | Details of Juvenile Justice Boards in Karnataka
ANNEXURE-9 Contents of training programme for JJB members

ANNEXURE- 10

Transfer/ Posting of Principal Magistrates ( JJB) in the selected

districts of Karnataka

ANNEXURE-11

Pendency of cases relating to children in conflict with law in the

selected districts of Karnataka

ANNEXURE-12

Observation Homes and Special Home in Karnataka

ANNEXURE- 13

Interview with the Superintendents of Observation Homes and

Special Home in the selected districts of Karnataka

ANNEXURE-14

Cadre & Recruitment Rules for the appointment of the Probation

Officers to the Observation Homes in Karnataka

ANNEXURE-15

Composition of the District Inspection Committee for the child care
institutions in Karnataka

ANNEXURE -16

Interview Schedule Sample Templates




LIST OF ABBREVIATIONS

AlR: All India Reporter
APP: Assistant Public Prosecutor

CWPO: Child Welfare Police Officer

DCPU: District Child Protection Unit
DLSA: District Legal Services Authority
FDA: First Division Assistant

ICP: Individual Care Plan

IPC: Indian Penal Code

JJA 2000: Juvenile Justice (Care & Protection of Children) Act, 2000
JJA 2015: Juvenile Justice (Care & Protection of Children) Act, 2015
JJB: Juvenile Justice Board

MACR: Minimum Age of Criminal Responsibility

NGO: Non Governmental Organisation
NCRB: National Crime Records Bureau
PO: Probation Officer

RTI: Right to Information

SCC: Supreme Court cases

SIR: Social Investigation Report
SJPU: Special Juvenile Police Unit

SLL: Special & Local Law



RTI:

UN:

UNCRC:

UNCtRC:

UoOl:

Right to Information

United Nations

United Nations Convention on the Rights of the Child
United Nations Committee on the Rights of the Child

Union of India



LIST OF CASES REFERRED

Arnit Das v. State of Bihar, AIR 2000 SC 2264

Ashwani Kumar Saxena v. State of M.P., (2012) 9 SCC 750

Bachpan Bachao Andolan v. Union of India, (2011) 5 SCC 1

Bhola Bhagat v. State of Bihar, AIR 1998 SC 236

Bhoop Ram v. State of U.P., AIR 1989 SC 1329

Breed v. Jones, 421 U.S. 519 (1975, Supreme Court of the United States)

Eera through Dr. Manjula Krippendorf v. State (Govt. of NCT of Delhi) &
Anr., 2017 (3) RCR (Crl.) 734 (SC)

Gaurav Jain v. Union of India, AIR 1997 SC 3021
Gopinath Ghosh v West Bengal, AIR 1984 SC 237

Graham v. Florida, 560 U.S. 48 (2010, Supreme Court of the United
States)

Jaya Mala v. Home Secretary, Government of J&K, (1982) 2 SCC 538
Jayendra v. State of U.P., AIR 1982 SC 685
Jyoti Prakash Rai v. State of Bihar, 2008 (64) AIC 1 (SC)

K. Thimmappa v. Chairman Central Board of Directors SBI, AIR 2001 SC
467

Kulailbrahim v. State of Coimbatore, AIR 2014 SC 2726

Kent v. United States 383 U.S. 542 (1966, Supreme Court of the United
States)

Krishna Kant v. State of U.P., AIR 1994 SC 104



Lakshmi Kant Pandey v.Union of India AIR 1984 SC 469
Lavkush Kumar v. State of U.P., 2003(46) ACC 802
M.C. Mehta v. State of Tamil Nadu (1996) 6 SCC 756

Miller v. Alabama, 567 U.S. 460 (2012, Supreme Court of the United
States)

Mohammed Zakir Muktar Shaikh v. State of Maharashtra, 2008 Cri LJ
2519 (Bom)

Munshi Khan v. State of Rajastan, 2004 Cri LJ 3465 (Raj)
Pratap Singh v. State of Jharkhand, AIR 2005 SC 2731

Ravi- Ul-Islam v. State (NCT, Delhi), 2007 Cri LJ 612(Del)
Ram Deo Chauhan v. State of Assam, 2001 Cri L J 2902

re Gault, 387 U.S. 1 (1967, Supreme Court of the United States)

Re: Exploitation of Children in Orphanages in the State of Tamil Nadu vs.
Union of India and Ors, 2017 (5) SCALE 787

Re: Exploitation of Children in Orphanages in the State of Tamil Nadu vs.
Union of India and Ors, (2011) 15 SCC 348

Roper v. Simmons, 543 U.S. 551 (2005, Supreme Court of the United
States)

Salil Bali v. Union of India, (2013) 4 SCC 705

Sampurna Behura v. Union of India, (2011) 9 SCC 801
Sampurna Behura v. Union of India, (2018) SCC OnLine SC 106
Sanat Kumar Sinah v.State of Bihar & Ors., 1991 (2) Crimes 241

Sanjay Chaurasia v. State of U.P, 2006 Cri. L.J 2957



Sanjay Suri v. Delhi Administration, (1988) SCR (2) 234

Sarita v. State, 1990 Cr LJ 351 (Bom)

Satbir Singh and others v. State of Haryana, AIR 2005 SC 3549
Sheela Barse v. Secretary Childrens Aid Society, (1987) 3 SCC 50
Sheela Barse v.Union of India, (1986) 3 SCC 632

Subramanian Swamy and Ors v. Raju, (2014) 8 SCC 390

Umesh Singh v. State of Bihar, AIR 2000 SC 2111

Umesh Chandra v. State of Rajasthan, (1982) 2 SCC 202

Vimal Chadha v. Vikas Choudhary, 2008 (67) AIC 267 (SC)

Vishal Jeet v. Union of India, AIR 1990 SC 1412



TABLE OF STATUTES

India

The Juvenile Justice (Care and Protection of Children) Act, 2015
The Juvenile Justice (Care and Protection of Children) Act, 2000
The Juvenile Justice Act, 1986

The Children Act, 1960

The Whipping Act, 1864

The Reformatory Schools Act, 1897

The Madras Children Act, 1920

The Bengal Children Act, 1922

The Karnataka Borstal Schools Act, 1963

The Protection of Children from Sexual Offences Act, 2012

The Commissions for Protection of Child Rights Act, 2005

The Child Labour (Prohibition and Regulation) Amendment Act, 2016
The Right of Children to Free and Compulsory Education Act, 2012
The Hindu Minority and Guardianship Act, 1956

Probation of Offenders Act, 1958

The Indian Penal Code, 1860

The Constitution of India, 1950

Code of Criminal Procedure, 1973



United Kingdom (England)
Crime and Disorder Act, 1998
Children and Young Persons Act, 1933

Powers of Criminal Courts (Sentencing) Act, 2000

Canada
Child and Family Services Act, 1990

The Youth Criminal Justice Act, 2002

Norway

Child Welfare Act, 1992
The Criminal Procedure Act, 1981

TABLE OF RULES AND REGULATIONS

The Juvenile Justice (Care and Protection of Children) Model Rules, 2016
The Juvenile Justice (Care and Protection of Children) Model Rules, 2007
Juvenile Justice (Care & Protection of Children) Karnataka Rules, 2010

Juvenile Justice (Care & Protection of Children) Karnataka Rules, 2002



INTERNATIONAL INSTRUMENTS

United Nations Convention on the Rights of the Child, 1989

United Nations Standard Minimum Rules for the Administration of

Juvenile Justice, 1985

United Nations Rules for the Protection of Juveniles Deprived of their
Liberty, 1990

United Nations Guidelines for the Prevention of Juvenile Delinquency,
1990

UNCRC General Comment No. 10 (2007): Children’s Rights in Juvenile

Justice

The International Covenant on Economic, Social and Cultural Rights,
1966

The Declaration of the Rights of the Child, 1959

The Universal Declaration of Human Rights, 1948





