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Chapter IV

PROCEDURES IN INVESTIGATION OF CRIMES

The Code of Criminal Procedure has clearly set out the procedures to be
followed by the police from sections 46 to 60 under chapter V, sections 100
and 165 under chapter V and sections 157 to 173 under chapter XII in the

investigation of cognizable offences .

Investigation of crimes is not an easy job. It is a very complex and
complicated process involving several procedures to be followed and hurdles to
be negotiated by the investigating police. Thus, it is both procedural and
systematic and not a haphazard job. There are several well laid down phases in
investigation of crimes that are generally followed by the investigating officers

to wade through the path of investigation. The phases are:

1.  Visit to the Scene of Crime.

2. Search and Seizure.

3. Examination of Witnesses.

4.  Apprehension and Arrest of the Accused.

a. Confession and Extra-Judicial Confession of the Accused
b. Discovery of Facts under section 27 the Evidence Act

c. Test Identification Parade of the Accused

5. Writing of Case Diary.
6. Filing of Final Report.

I. Visit to the Scene of Crime

Visit to the scene of crime forms an important segment in investigation

of crimes. Expeditious visit to the scene of crime by an investigating officer
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will help the conduct of efficient and effective investigation. It prevents
dilution of the scene of crime and destruction of clues. Section 157(1) of CrPC
expects the investigating officer to proceed to the spot to investigate the facts
and circumstances of the case, and if necessary, to take measures to the
discovery and arrest of the offender except in non-serious cases. The Karnataka
Police Manual requires the police officer to proceed to the scene of crime as
expeditiously as possible and undertake thorough inspection for physical
evidence. "It is worthy to remember the remarks of Dr. Hans Gross, the pioneer
in the field of science of criminalistics, that “report of an inspection of
localities is a real touchstone for the investigator. In no other duty are address,
power of observation, logical reasoning, and keeping the end ever in view, so
clearly revealed; and nowhere else can more striking examples  of
awkwardness, feebleness of observation, disorder, vagueness, and hesitation be
found. An unskilled investigator will never furnish a good report of this
description, while on the other hand such a document will reveal a good man at

his true value.” 2

A. Importance of visit to the scene of crime:- Expeditious visit to the scene
of crime by investigating officer is very vital for several reasons. It helps the
investigating officer to determine the facts of crime. It helps him to establish
the identity of the criminals and the spot. The investigating officer can find out
whether they fit in with the story told by the witnesses. Immediate visit of the
investigating officer to scene of crime demoralize the criminal on being
brought to the scene. When he sees the traces left by him besides helping the
investigating officer to reconstruct the crime. He also aids in the arrest and
conviction of the criminal and exonerate innocent persons from false

accusation.’

B. Steps to be taken by the Investigating Officer before he leaves for the
Scene of Crime:- Before the investigating officer leaves for the scene of crime,
he should inform his superiors on wireless, telephone etc. Depending upon the

requirement, he should make use of scientific aids of investigation by
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summoning  forensic experts, finger print expert, sniffer-dogs squad,
photographer etc., to the spot to assist him in the process of investigation. Dr.
Hans Gross has suggested the following preparations that the investigating

officer should make before leaving for the scene of crime.

1. A well equipped ‘Investigator Kit Box’ to meet the basic requirements of
investigation at the scene of crime.

2. A good writing assistant and a team of hardworking and sincere
policemen to assist him.

3. A good means of communication and transport.*

C. Steps to be taken at the Scene of Crime:- As soon as the investigating
officer arrives at the scene of crime, he should, as a golden and inviolable rule,
never alter the position of the scene of crime, pick up, even touch any object
before it has been minutely described in an official note, and a photograph
taken of it. He should contact the man who reached the scene first and make
enquires. He should ensure that the scene of crime is not interfered with and
should not allow any unauthorized person to meddle in the inspection of the
scene. He should avoid crowding at the spot and all thoughtless interference, as
they always result in the destruction of clues. He should never leave the
inspection of the scene to his subordinates especially those who are untrained.
He should never take anything to be trivial but make his inspection thorough
and minute and search methodically, patiently and in a definite order. He
should summon some local and independent witnesses to assist him to draw

panchanama and to maintain fairness and fulfill procedural requirements.

At this juncture it is relevant to make mention of Dr. Hans Gross’s
recommendations for the investigator to be followed at the scene of crime.’ The

Do’s of the investigating officer are:

e  He should preserve absolute calm.

e  He should show perfect confidence.




107

e  He should not speak without rhyme and reason.
e  He should quietly and attentively take stock of the situation.

e  He should have a mental picture of the case itself and all connected with
it, in a definite form, with precise outline.

e  He should have a temporary plan of action.
e  He should inspect the scene of crime for its general and specific aspects.
e  He should have time plan for doing the scene inspection.

e  He should find out the persons best able to give information about the
case to enable him to become approximately acquainted with its
circumstances and avoid wastage of time.

e  He should select the right witnesses to the crime and if necessary submit
them to a certain surveillance so as to prevent them from gossiping
uselessly with one another.

The officer making the search should take down accurate and detailed
notes, supported by accurate sketches drawn to scale, showing the whole lay-
out and the exact places where the articles, etc., were found. It is not sufficient
to say that an article was in a certain room or on a particular table. Its exact
position must be noted and, if necessary, an enlarged sketch of that portion of
the scene must be drawn by a qualified draftsman. In all important cases
photograph and videograph should be taken of the scene and of the objects on
which any useful clues are found. Sketches are useful in criminal investigation
and prosecutions as they reduce the length of case dairies and make a much
more exact impression on the mind than written reports. They make lucid
explanation of an intricate case fairly easy. They introduce method into
investigation and help judges, magistrates, and others to an accurate
understanding of case. They also enrich the powers of observation of
investigating officer. The sketches should be prepared to scale indicating the
compass point and mentioning the distance correctly. Invariably he should use
a ruler, scale and compass for measurements at the scene of crime. He should
use the expressions such as ‘on the right’ and ‘on the left;” North, South, East
and West for directions and for distance measurement ‘inch’, ‘feet’, ‘meter’

etc.
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Therefore, expeditious visit to the scene of crime becomes most vital
and valuable for the investigating officer as the efficiency and effectiveness of

investigation of crimes invariably depends on this meticulous mission.

II. Search and Seizure

(a) Search by the investigating police officer. Search and seizure forms
an important phase of investigation of crimes. Once the inspection of the scene
of crime is completed, the investigating officer has to look for vital clues and
physical evidence left at the scene by the criminals while committing the crime.
The vital clues and physical evidence determine the very nature and magnitude
of the crime committed. These clues and evidence support and strengthen the
hands of the investigating officer in the investigation. Thus, the search and
seizure segment has been placed on an important position in the scheme of

CrPC by the legislature.

There are several sections in CrPC that embrace the procedures to be
followed by the investigating officer in the process of investigation of crimes.
Inter alia, the most important and relevant sections are 165, 166 and 100. The
provisions and provisos of these sections are directory in nature. Any

investigation done in violation of these provisions would mar the investigation.

Though a citizen is entitled to lead a free and undisturbed life by
executive action, yet in the larger interests of the administration of justice it
becomes necessary that public officers engaged in investigations and inquiries
relating to offences or suspected offences should be afforded fair and
reasonable facilities for searches.® The decision as to whether a search of a
citizen’s house is essential in the larger interests of society ought to be
basically a judicial decision. Therefore, the duty of balancing the two
conflicting considerations in diverse circumstances has been vested in the
magistrate or court issuing search-warrants under various provisions of CrPC.’
But section 165 CrPC has been enacted as an exception to this general law of
searches because it is recognized that in certain exceptional emergencies it is

necessary to empower responsible police officers to carryout searches without
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first applying to the courts for authority.® The legislature has however
attempted to restrict and limit the powers of the police under the section and
provided the concerned citizens with safeguards in order to prevent the abuse

of the powers. Section 165 is set out as follows:

A. Section 165:- Search by police officer:- (1) Whenever an officer in charge
of a police station or a police officer making an investigation has reasonable
grounds for believing that anything necessary for the purposes of an
investigation into any offence which he is authorized to investigate may be
found in any place within the limits of the police station of which he is in
charge, or to which he is attached, and that such thing cannot in his opinion be
otherwise obtained without undue delay, such officer may, after recording in
writing the grounds of his belief and specifying in such writing, so far as
possible, the thing for which search is to be made, search, or cause search to be

made, for such thing in any place within the limits of such station.

(2) A police officer proceeding under sub-section (1) shall, if practicable,
conduct the search in person.

(3) If he is unable to conduct the search in person, and there is no other
person competent to make the search present at the time, he may, after
recording in writing his reasons for so doing, require any officer
subordinate to him to make the search, and he shall deliver to such
subordinate officer an order in writing, specifying the place to be
searched, and so far as possible, the thing for which search is to be made,
and such subordinate officer may there upon search for such thing in such
place.

(4) The provisions of this Code as to search warrants and the general
provisions as to searches contained in section 100 shall, so far as may be
apply to a search made under this section.

(5) Copies of any record made under sub section (1) or sub section (3) shall
forthwith be sent to the nearest Magistrate empowered to take cognizance
of the offence, and the owner or occupier of the place searched shall, on
application, be furnished, free of cost, with a copy of the same by the
Magistrate.
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The section 165 is meant to be used in cases where a search-warrant
would be made use of in the ordinary course but lack of time renders it
impossible to use it for probability of disappearance and destruction of clues
and evidence. The powers of a police officer to make a search without warrant
are defined under section 165 of CrPC. These powers are given to an officer in
charge of a police station or a police officer making an investigation. Powers
are not conferred on police officer generally and at large. Assuming the officer
to be of the class referred to the next pre-requisite is that he must have
reasonable grounds for believing that he will find a thing in a place within the
limits of his police station. His being of that opinion is not in itself sufficient to
justify the search. The normal procedure in such a case intended to be that he
should apply to the magistrate for a search warrant but the requirement of a
search-warrant is dispensed with if he has reason to believe that the thing for
which he means to search, cannot be otherwise obtained without undue delay
that is to say, that the object of the search would be frustrated if he waits to
obtain a search-warrant. When all these conditions are fulfilled, the officer, if
he decides to make a search, must record in writing the grounds on this behalf
and is to specify in such writing, so far as possible, the thing searched for.
There is one more essential preliminary, section 100 of CrPC must be complied
with, that is to say, before making the search, he has to call upon two or more
independent and respectable inhabitants of the locality to attend and witness the
search which is to be in their presence. It is noticeable that section 165 differs
sharply from section 93(1) and (3) in the absence of a power to conduct,

. . .9
without a search-warrant, a general search or inspection.

A promiscuous entry into house is not permitted to an investigating
officer simply to satisfy himself as to the truth of an allegation made by a
complainant or an accused person or a witness. As held by the High Court of
Oudh in Sohanlal . Emperor, 1 the police officer is bound to record in writing
the grounds for his belief and the necessity of searching the house of a person

and specifying clearly the article or articles for which search is to be made. The
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non-recording of the reasons for search would make the search illegal. ' An
illegal search may entail punishment of the provisional officer who may be

asked to pay compensation to the person whose house has been searched. 2

Requirements for sending of the copies of record as provided by sub-
section (5) of section 165 of CrPC are intended as an extra safeguard to protect
individuals against general or roving searches and so it is essential that a police
officer conducting a search under section 165 éhould send forthwith to the
nearest Magistrate copies of the record that he has prepared before undertaking
the search."® This provision ensures against fabrication of records after search
and also enables the police to justify their conduct according to the procedure.
Further, the sub-section requires the magistrate to furnish, free of cost, to the
occupier of the place searched a copy of the entire record so required by him
and enable him to know the cause for search and if any illegality or
impropriety of search is committed by the police, he can proceed against the

erring police officer. *

In Radha Kishan v State, * the Supreme Court, inter alia, observed
that where the provisions of sections 100 and 165 of CrPC are contravened, the

search can be resisted by the person whose premises are sought to be searched.

B. Search in the Jurisdiction of another Police Station.- When a search has
to be conducted in the jurisdiction of another station, whether in the same or a
different district, an officer in charge of a police station making an
investigation may require under sub-section (1) of section 166 CrPC, the
officer in charge of the former station to make a search or cause search to be
made. But, where there is reason to believe that the delay occasioned by such a
procedure might result in evidence being concealed or destroyed, the
investigating officer may, under sub-section (3) of the section 166 of CrPC,
make the search himself or cause the search to be made, in which case, he shall

forthwith send a notice of the search together with a copy of the list prepared
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under section 100 CrPC to the officer in charge of the police station, within the
limits of which the place searched is situated and to the nearest magistrate

empowered to take cognizance of the offence.

Section 166 A has been inserted by Act 10 of 1990 by the Parliament,
empowers the investigating officer to write a letter to the competent authority

for investigation in a country or place outside India.

C. General Provisions relating to Searches.- It is pertinent to note that
whether a search is made under a warrant issued under any of the sections
93,94, 95, and 97 or whether it is conducted without a warrant under any of the
provisions of sections 103, 165 and 166, including searches under Special and

Local Laws the provisions of section 100 have been made applicable.

Requirements of a Lawful Search under Section 100

An analysis of section 100 will clearly explain and establish the

following points:

(i) The free ingress and reasonable facilities referred to in sub-section
(1) are to be made under both for search under a warrant as well as for a search

without a warrant.

(ii) Sub-section (2) is also applicable in case of search without a warrant.
If an ingress to a place liable to search cannot be obtained as envisaged by sub-
section (1), then sub-section (2), by importing section 47(2) CrPC adopts the
procedure whereby the police officer or other conducting the search is
empowered to enter the place and in order to effect an entrance into such a
place can break open an outer or inner door or window of any house or place if
after notification of his authority and purpose, and demand of admittance duly
made, he could not otherwise obtain admittance. Section 47(2) provides a
safeguard in favour of a pardanashin woman and the same would apply in case

of a search also. Further, it has been held that if in the exercise of the power or
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the performance of the official duty, improper or unlawful obstruction or
resistance is encountered, there must be the right to use reasonable means to
remove the obstruction or overcome the resistance. This accords with common

sense and does not seem contrary to any principle of law. '¢

While criticizing the conduct of police officer for his illegal method of
search in Sharada Singh v. State of U.P.,"" the High Court of Allahabad thus
observed that “the report was allegedly made on 13" November, 1995 and the
raid was admittedly made on 15™ November 1995, Prima facie there was no
urgency for the raid on 15" November, 1995 even if there had been any report
was entered nor was there any entry that the police officer was proceeding to
make any search nor any entry concerning his return after the futile search. It is
also required that whenever any search is made, a paper is to be prepared even
if it is a case of no seizure. No such report was prepared nor any respectable
citizen of the locality was called as required under section 100 (2) CrPC. There
is nothing on record to indicate that before entering into the house of the
petitioner, the female inmates were given any chance of withdrawal from the
place. It must, therefore, be held that the action of the concerned Station House
Officer was arbitrary and mala fide. It was submitted on behalf of the state that
the police officer might have failed in his legal duties to record certain facts but
there was no inherent lack of jurisdiction to make the search, rather it was his
duty to conduct the search as possession of illegal arms was complained of.
The mala fide looms large from that fact that immediate action was not taken
on the report and it may not be ruled out that the report was obtained
afterwards. The High Court directed that for the humiliations caused to the
petitioner by the illegal and unwanted search, which was an invasion on his
privacy, the concerned police officer must be asked to pay a compensation,
which may act as some solace to the injured feeling of the citizen (Petitioner)
and, at the same time, may act as a warning to the errant police officers who

choose to do whatever they like without any regard to the provisions of law.”
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In Thakur Tanti v. State,18 the High Court of Patna has held that the
mere recording of the fact in the case diary that he was going to search the
house of the accused was not a compliance with that requirement in the eye of
law. It was accordingly held that the attempt to search and the search itself later
on was illegal, as the officer-in-charge of the police station had not fulfilled all

the conditions precedent to the exercise of such power.

The High Court of Delhi has observed that in our egalitarian set-up
under the Constitution which is framed after deep deliberation, the poorest
man in his thatched mud hut or in his cottage, even though made of straw, was
entitled to resist and defy forcible entry except when such entry had the
sanction and authority of law. The police officers in our country had not yet
realized the legal limitations imposed upon them by the law in their dealings
with the citizens and they had not so far fully adjusted themselves to the
changed set-up in the Indian Republic. Responsibility for this state of affairs
had to be shared by the society as a whole including in particular the
administrators whether elected politician or servicemen, as well as the
enlightened citizens, and sooner the image of our administrative set-up in its
day-to-day working falls in line with the principles enshrined in our
Constitution, the better for the rule of law in this Republic. Indifference in this
respect was fraught with grave danger to the future of our liberal democratic

life. 1’

(iii) In order to obviate the chance of any person stealthily taking away
on his person any article or thing for which the search of a place is to be made,
sub-section (3) provides for the search of such a person. The provision is
necessary to prevent the object of the search getting frustrated. If the person to
be searched is a woman, then, in order to protect her modesty it has been
provided that the search shall be made by another woman with strict regard to

decency.
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(iv) The search is to be made in the presence of at least two independent
and respectable inhabitants of the locality in which the place to be searched is
situated. However if no such inhabitant of the said locality is available or
willing to be a witness to the search, the search can be made in the presence of
any other locality. What is more important to be emphasized is the
respectability of the witness rather than his locality or independence.?® The
object of the provision is to guard against possible chicanery and unfair
dealings on the part of the persons authorized to search and ensure that
‘anything incriminating which may be said to have been found in the premises
searched, was really found there and was not introduced by the members of
the search-party. 2! The presence of witnesses at a search is always desirable
and their absence will weaken and may sometimes destroy the acceptance of
the evidence as to the finding of the articles. *With a view to ensuring that the
witnesses for the search are disintegrated persons, the word “independent” has
been inserted in sub-section (4). 2 It suggests that the search-witness should be
absolutely unprejudiced and disinterested in the result of the search. Witnesses
who had been joining in the police raids and had been appearing as witnesses
for the police for the last 15 years could not be a party to any faction. Perhaps
difficulties might be encountered in constructing the term “independent” in
relation to different individuals in a society in which people do have all kinds
of labels religious, political, regional etc. Absolute “independence” might
rather be difficult to find, however a reasonable degree of “independence” can

legitimately be asked for and expected.

The word “respectable” does not connote any particular status or wealth
or anything of that kind. Any person is entitled to claim respectability provided
he is not disreputable in any way. He should have such standing as would make
his words believable. 2* A dismissed constable, a thief, or a criminal of some
kind or a person perhaps of grossly immoral habits will not be considered as
“respectable”. 25 Being a prosecution witness will not however make a person

less respectable. In practice the word “respectable” has created difficulties.
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Persons who are ordinarily considered “respectable” do not normally wish to
be search-witness, and this has led to the emergence of professional witnesses
who are employed by the police to witness searchers. It has been said in that
sub-section (4) does not mean that the investigating officer can have two or
three persons accompanying them wherever they go for searches. If despite the
availability of respectable witnesses the police choose to have non-respectable
witnesses there is an obvious inference that the police chose only such

witnesses who would support them. ¢

(v) Sub-section (4) also provides that the officer or other person making
the search is to call the above-said persons to attend and witness the search and
they make for this purpose issue a written order to them. If a person so ordered
to be a witness neglects or refuses without reasonable cause to attend and
witness a search, then according to sub-section (8) he shall be deemed to have

committed an offence under section187 IPC.

(vi) The search-witnesses should actually accompany the police officers
or other persons making the search and should be the actual witnesses to the
fact of the finding of the property. It is not sufficient compliance with this
section if the witnesses are merely summoned and kept present outside the
building, while the search is being carried on within it, and then called on to

see what has been found. 2’

Usually it is the unwritten rule that the persons of the search-witnesses
and of the police party must be searched before they are allowed to enter the
house so that the owner should not have reasonable grounds for suspecting that
one of his search party had planted anything surreptitiously in his house.
Failure to observe this rule would give rise to the defense a strong argument

against the credibility of search evidence. 28

Though there is nothing in law that prohibits searches being carried out
during night, it has been held that, when not convenient, they should be

conducted during daytime so as to avoid any complaint on the part of the
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accused that there was room for unfair practices like planting articles. * At the
risk of some repetition it may again be emphasized that where lack of time is
not a consideration, search without warrant is not proper and the recovery itself

in that case would come under suspicion. *

(vii) Sub-section (6) requires that the occupant of the place of search, or
his nominee, shall in every case be permitted to attend during the search.
Denial of such permission may cause suspicion as to the reliability of the
discoveries made out. However, where the securing of the presence of the
occupier or his nominee might cause such delay as to frustrate the purpose of
the search, it may be permissible dispense with his presence. In Ramesh
Chandra v. Emperor” the High Court of Calcutta has held that if the
occupant of the house, however, has not been allowed to be present during the
search it has been held that it is not a technical but a substantial violation of the
law. The law requires that the occupant of the place should be permitted to
attend the search. These provisions are enacted with the wholesome object of
ensuring that the occupant should not feel that the search was conducted
otherwise than in accordance with law. They would also provide a check
against what may be described as the activities of agents’ provocateur.
Therefore, it is the duty of the police officer conducting the search to permit the
occupant of the place or someone on his behalf be present during the search. If

the occupant is available, it is he who must be permitted to attend the search.

(viii) Sub-section (5) requires that a list of all things seized in the course
of the search and of the places in which they are respectively found shall be
prepared by the police officer or other person making the search and shall be
signed by the witnesses. It is considered highly objectionable to make the
accused sign or put his or her thumb-impression on the search-list. 32 In Dasu
Dadasaheb Sitaram Chavan v. State of Maharashtra, > the High Court of
Bombay has observed that it was true that in this case there was no mention
either in the Panchanama or in the evidence of the investigating officer that the

clothes and the weapon were properly wrapped and sealed in the presence of
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the panchas. In order that there should not be any tampering with the articles
which were said to be stained with blood the investigating officers were
expected to put them in a proper cover and to seal them in the presence of the
panchas and to forward them to the chemical analyser with proper seals. In the
forwarding letter issued by the Investigating Officer to the Chemical Analyser
in this case it was mentioned that all those articles were wrapped in brown
papers and were duly sealed but there was no evidence as to when they were
wrapped and sealed. The non-sealing of the articles immediately after the
seizure in the presence of the panchas was bound to affect the probative value

of the findings of the Chemical Analyser.

Where the search memo was signed only by the policemen
accompanying the Head constable and not by any independent witnesses
though they were present, it was held that the entire prosecution story appeared
to be unnatural and doubtful. * Not much importance can be given to the
signature of the accused on the seizure lists. Assuming that he was present at
the time of search and signed the seizure list that by itself cannot be taken as

incriminating evidence against him.*

Similarly sub-section (7) requires that when any person is searched

under sub-section (3) a list of all things taken possession of shall be prepared.

The section makes it obligatory that a copy of the list of things seized in
a search shall be delivered to the occupant or his nominee in whose presence
the search has been made. Similarly a copy of the list of things seized from a
person on his search is required to be given to such person. This would ensure

that the things seized are properly accounted for.

(ix) The recovery of the articles in search can be proved at the trial by
calling the police officer or other person making the search as a witness and it
is not necessary to call a search-witness in court for this purpose. The Court,

however, can summon such search-witness if it considers necessary to do so.
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II1. Examination of Witnesses

Examination of witnesses is another significant phase in investigation of
crimes. Under the scheme of CrPC and the Evidence Act, witnesses have been
placed on the top in the order of priority of evidence surpassing scientifically
gathered controversial evidence. They play a pertinent role in determining the
fate of a case under investigation and trial. It is quite evident from the recently
held judgment of the Supreme Court in State of Punjab v. Hakam singh.*® In
this case, the Apex Court has observed that court should keep in mind the
female-witness rural background and the scenario in which the incident had
happened and should not appreciate her evidence from rational angle and
discredit her otherwise truthful version on technical grounds. When accused
persons were firing from their respective firearms, court should not expect from
her a minute description of the whole thing which had happened in a few
minutes. Failure to effect seizure of the firearms and the empties and to send
them to ballistic expert would not affect the categorical and truthful testimony
of the eyewitness. On facts held, testimony of the eyewitness was truthful and

conviction on that basis under section 302 IPC.

Sections 160, 161 and 162 CrPC, respectively, empower the
investigating police officer to summon, examine and record statements of
witnesses to the crime under investigation. However, section 163 prohibits the
police officers from use of inducement, threat or promise to witnesses to the

crime.

A. Powers of Police Officer to require Attendance of Witnesses:-
According to section 160(1), an investigating police officer can by order
require the attendance before himself of any person, provided the conditions

listed out below are fulfilled:

(a) the order requiring the attendance must be in writing; 37

(b) the person is one who appears to be acquainted with the facts and

. 38
circumstances of the case;
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(c) the person is within the limits of the police station of the investigating

police officer or is within the limits of any adjoining police station.

However, no person under the age of fifteen years or woman shall be
required to attend at any place other than the place in which such male person
or woman resides. Positively affirming the wisdom of the legislature in this
regard the Supreme Court has held that there is public policy not
complimentary to the police personnel, behind this legislative prescription
which keeps juveniles and females from police company except at the former’s
safe proviso to section 160 (1), such deviance must be visited with prompt
punishment since policemen may not be a law unto themselves expecting
others to obey the law. This provision is intended to give special protection to
children and women against misuses and abuses by the police empowered

under section 160(1). ¥

It is the legal duty of every person to attend if so required by the
investigating police officer. If such person intentionally omits to attend, he is
liable to be punished under 174 IPC. However, the investigating police officer
has no authority to use force to compel attendance of such person nor does he
have any power to arrest or detain such a person. It may also be noted that a
magistrate has no power to issue any process compelling a person to attend

before a police officer.*

Any State Government may, if it so desires, may make rules and
provide for the payment by the police officer of the reasonable expenses of
every person, attending under sub section (1) at any place other than his
residence. This facility is not yet provided by any State Government for the

anticipated financial burden.

To avail the benefits of the section 160, there must an FIR registered by
the police. Otherwise, the police officer cannot proceed under the section to

summon witness to the crime. This condition has been clearly laid down by the
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Supreme Court in P. Sirajuddin v State of Madras ** and the Court has held
that in investigating a cognizable offence, an investigating officer cannot
ignore the provisions of CrPC, and proceed with the investigation without there

being any FIR.

B. Powers of Police Officer to compel attendance of Accused:- Investigation
into a crime often includes examination of number of persons including the
suspects and the accused. The words ‘any person’ under section 160 will,
therefore, include a suspect or an accused. The investigating police officer is
empowered to require the personal attendance of a suspect or an accused to the
crime during the investigation subject to the conditions laid down under section
160(1). This view has been clearly up held by the Supreme Court in Nandini
Satpathy v PL Dani,” holding that a police officer is entitled to question the
accused and the accused is bound to answer all questions except those which

would incriminate him.

However, the investigating police officer has no authority to call on the
accused to produce any documents before him. A notice to producé a document
under section 94 Cr PC cannot be issued to an accused person.*> This view has
been concurred by the Supreme Court in subsequent case of V. Gopalkrishnan
Nayanar v Rv Sasidharan Nambiar & Another * by holding that the Article
20(3) of the Constitution gives protection to an accused against self-
incrimination. Summons for production of documents under section 91 of the
CrPC cannot be issued to a person against whom complaint is pending before
the magistrate and inquiry under section 202 of the CrPC is being conducted.
Such a person, even if not already summoned by the magistrate, is an accused

person.

C. Examination of Witnesses by the Police:- The object of section 161 is to
obtain evidence which may later be produced at the trial. In case of trial before
a court of session or in case of trial of a warrant- case, a charge may be framed
against the accused on the basis of the statements recorded by the police under

section 161.
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According to section 161 (1), any person supposed to be acquainted with

the facts and circumstances of the case can be orally examined-

(a) Dby apolice officer making an investigation of the case, or

(b) on the requisition of such officer, by any police officer not below such
rank as the State Government may by order prescribe in this behalf.

The words “any person” in section 161 (1) include any person who may
be accused of the crime subsequently. The expression ‘any person supposed to
be acquainted with the facts and circumstances of the case’ includes an accused
person who fails that role because the police suppose him to have committed
the crime and must therefore, be familiar with the facts. *® The accused person,
even after his remand to judicial custody, subject to his right to silence, be
questioned by the police with the permission of the magistrate in any place and

manner which do not amount to custody in the police. 4

Where a person is being examined by a police officer under section 161
(1), he is required to answer truly all questions put to him by such officer. He
is, however, not bound to answer such questions which may have a tendency to
expose him to a criminal charge or to a penalty or forfeiture [section 161 (2)]. It
is quite important for effective investigation that every person questioned by
the police officer must furnish, and must be under a legal duty to furnish, all
information available with him to the police. Logically, the law must also
require that the information is not false or misleading.47 If a person, being
legally bound to answer truly all questions relating to such case refuses to
answer any such question demanded of him, he shall be liable to be punished
under section 179 IPC. Further, if such a person gives an answer which is false
and which he either knows or believes to be false or does not believe it to be
true, he is liable to be punished under section 193 IPC for giving false

evidence.
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The Supreme Court has interpreted the scope of Article 20 (3) of the
Constitution vis-a-vis section179 IPC and section 161 (2) CrPC in Nandini
Sathpathy v PL Dani, *® and held that the accused shall answer all questions
put to her which do not materially incriminate her in the pending or imminent
investigations or prosecutions. If she claims immunity regarding any questions
she will, without disclosing details, briefly state in which case or offence in the
offing makes her reasonably apprehend self-incrimination by her refused
answers. If after the examination is over, the police officer examining her
reasonably regards any refusal to answer to be a willful violation under
pretence of immunity from self-incrimination, the accused can be prosecuted
under section179 IPC. The Apex Court has also held that there is no obligation
on the part of the accused person to make any statement to the police cannot be
said to be a good law. However, ‘compelled testimony’ is prohibited under the
section as the evidence procured is deemed to be under physical threats or

violence or intimidating methods and the like.

The police officer may reduce into writing any statement made to him in
the course of the examination of a person, and if does so, he shall make a
separate and true record of the statement of each such person whose statement
he records under section 161(3). This provision gives wide discretion to a
police officer to record or not to record, any statement made to him during
investigation. This appears to be necessary also. A police officer investigating
crime has to question, and then to examine orally a large number of persons,
many of whom may have no useful information to give, and much of the

information may be found to be pointless at the end.

The above provision contained in section 161(3) does not require a
person making a statement to a police officer to sign it as that might lead to
abuse of power by the police. In some cases at least it might facilitate a police
officer to obtain the signature of a witness by compulsion to a statement
recorded by such officer and when faced with this statement at the subsequent

stages of trial the witness would find it difficult to go against the statement
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recorded by the police, although he may be anxious to state the truth before the
Court.*  Section 161 (3) gives discretion to a police officer to reduce into
writing any statement made to him during an investigation. If he exercises his
discretion in favour of reducing the statement into writing, he is bound to make
a separate and true record of the statement of each person whose statement he
records and the matter does not rest with his sole discretion.* In Jageswar
Sow v King, ' the High Court of Calcutta has said that the police may not
record any statement at all, but if they choose to record any statement as
important or necessary, they are not to do so in a boiled form but separately
under each person so that the defence may use it in accordance with section
162. This does not, however, mean that he should take down the statement
verbatim, but it is essential that he should make a separate record of the
statement of every witness and it is not sufficient for him to say that one

witness corroborates the other. >

The statement recorded should not be in the indirect form of speech. The
writing, therefore, should be a record in the first person, of the whole of the

account a witness gives.>

Section 162(1) clearly enjoins that no statement made by any person to
a police officer in the course of an investigation under Chapter XII of CrPC,
shall, if reduced to writing be signed by the person making it. The provision is
intended as a statutory safeguard against improper police practices.
Contravention of the provision will be considered as impairing the value of the
evidence given by the person making and signing a statement before the police
during the investigation of a crime. > However, the Supreme Court has clarified
that if an investigating officer has by mistake obtained the signature of the
accused on the seizure memo in violation of section 162(1) it shall not vitiate

the whole proceedings. 55

During investigation, the statements of witnesses should be recorded as

promptly as possible. Unjustified and unexplained long delay on the part of the
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investigating officer in recording a statement of a material witness during the
investigation may render the evidence of such witness unreliable.*® Considered
in the light of surrounding circumstances, the inordinate delay in the
registration of the FIR and further delay in recording the statements of material
witnesses, was held to cast a cloud of suspicion on the credibility of the entire
warp and woof of the prosecution story. >’ However, the question of delay in
examining a witness during investigation is material only if it is indicative and
suggestive of some unfair practice by the investigating agency for the purpose
of introducing a got-up witness to falseiy support the prosecution case. > The
Supreme Court in Ganesh Bhawan Patel v State of Maharashtra > has held
that delay by itself may not amount to a serious infirmity. If there are
circumstances to suggest that the investigation was deliberately marking time
with a view to decide about the shape to be given to the case and the eye-
witnesses to be introduced, it may become a serious infirmity. The prompt
recording of a statement under section 161 of the Code eliminates the

possibility of a false account of the incident being given in the statement.

In Anjinappa & Others v State of Karnataka, ®' the High Court of
Karnataka has held that one to two months in recording statements of witnesses
under section 161 of the Code was held to make the testimony of such witness

extremely doubtful and unreliable.

The investigating officer is required by section 161 (3) to make a
separate and true record of the statement of each person whose statement he
records. Omission to do so would amount to an attempt to circumvent the law®
If the investigating police officer records only one joint statement of several
witnesses during the investigation, such a statement is clearly a contravention
of section 161(3). However, it would not render these persons as incompetent
witnesses or render their evidence as inadmissible; it can only affect the weight
to be attached to their evidence. Whether non-compliance with section 161(3)

would vitiate the entire trial would depend upon the circumstances and facts of
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each case, unless the non-compliance has caused prejudice to the accused in his
defense and has resulted in a failure of justice, it would not invalidate the
trial.%

In Asan Tharayil Baby v State of Kerala, ® the High Court of Kerala
has said that the word ‘statement” under section 161 includes both oral and
written statements and it will also include signs and gestures. The words in
section 161 (3) and 162 mean all that is stated by a witness to a police officer

or officers during the course of investigation.

D. Evidentiary value of the Statements made to the Police during
Investigation:- A statement recorded by police ofﬁcer during investigation is
neither given on oath nor is it tested by cross-examination. According to the
law of evidence such statement is not evidence of the facts stated therein and
therefore it is not considered as substantive evidence.® It is considered no
evidence to initiate criminal cases under section 194 and 195 of IPC.% But if
the person making the statement is called as a witness at the time of trial, his
former statement, according to the normal rules of evidence could be used for
corroborating his testimony in court or for showing how his former statement
was inconsistent with his deposition in court with a view to discredit him. A
statement recorded under the section 161 may be used only for the purpose of
contradicting the evidence of the prosecution witnesses and not for the purpose
of corroborating their evidence or for contradicting a person examined in the

. . . 7
course of an investigation. ®

E. Recording of Statements of Witnesses:- Section 162 deals with the use of
statements made to a police officer under section 161. Under the Evidence Act,
a former statement made by a witness can be used to contradict him, to
impeach his credit, to corroborate him, or to refresh hidden memory. But this
section imposes an absolute bar on the use of the statements covered by it for
any purpose save for the purpose provided therein, however garbed the use

may be. But this section does not apply to extra-judicial confessions.
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As observed by the High Court of Bombay in Yusufally Esmail Nagree
v State of Maharashtra ,68 the intention behind the section is to protect the
accused from being prejudicially affected by any dishonest or questionable
methods adopted by a overzlealous police officer, who may be inclined to miss-
record the statements or bring pressure or influence on the witnesses. The
object being achieved under sub-section (1), the proviso enables the accused
and in some cases even prosecution bring out the contradiction between the
statements made by the witnesses before the court and before the investigating
officer. As held by the High Court of Nagpur in Balram Tikaram v Emperor
% the omission of the investigating officer to record the statements of the
persons examined by him separately during investigation and destruction of

notes taken by him constitute a flagrant attempt to circumvent the law and

thereby to defeat the right which the law bestows on a person under trial.

The expression ‘any person’ in this sub-section (1) includes an accused
person.”’ The words no statement made by any person’ are sufficiently wide to
take in a statement even by the complainant in the course of an investigation

after the FIR is lodged under section 154.

‘Statement’ in this section is the entirety of the facts stated by the
witness to a police officer during investigation. All those facts, whenever and
wherever stated, go to constitute his statement. The word ‘statement’ appearing
in section 161 (3) and section 162 CrPC constituted the entirety of facts stated
by a witness when he was examined on different dates by the same
investigating officer or different investigating officers. Therefore, the
expression ‘statement or any part of such statement’ appearing in section 162
CrPC, is not confined to a single statement given by a witness to a particular
officer but includes those taken at different stages or on different dates by

different investigating officers or the same investigating officer.”"

When a person accused of an offence accompanies a police officer in the

course of an investigation or complies with a request to give his handwriting or
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thumb-impression for comparison he does not give a statement, proof whereof

is prohibited by this section.

The facts regarding recovery recorded by the police officer in the
recovery memo cannot be equated to statements made by the witnesses and
recorded by the police officer under section 161. A statement can be made by
means other than mere words. A gesture to all intents and purposes is a
statement.”” A list of stolen property is a ‘statement’ within the meaning of this
section, and would be hit by this section if it is given to the police after the

commencement of the investigation.

- Sketch map if not prepared in the presence of the police at the crime
spot is admissible in evidence. But, as pointed out by the Supreme Court in
Santa Singh v State of Punjab,” the witnesses corroborate his statement in the
court that they showed him the place and there is nothing to show that the map
was prepared by the draftsman in the presence of the police, the evidence

would be legal evidence and admissible.

A panchanama made by the police cannot be regarded as a statement
made by a panch witness to the police officer, and, if so, it would be hit by
section 162, Cr PC. If the panchanama was not made during the course of the
investigation, then it would not be hit by section 162, CrPC.™ The bar of
inadmissibility operates not only on the statements of the witnesses but also on

those of the accused.

Every statement made to a person assisting the police during an
investigation cannot be treated as a statement made to the police or to the

magistrate and as such excluded by section 162 or section 164 CrPC.

The section will not be applicable if the statement in question was not
made in the course of an investigation. The words ‘in the course of’, in the
context of this section, import that the statement must be made as a step in a

pending investigation to be used in that investigation.
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A report or statement recorded after the commencement of the
investigation would be a statement under this section.”” The statement of the
complainant recorded after the FIR is lodged would be a statement in the

course of an investigation.

It is the investigating officer who has to record the statements of the
witnesses. Where instead of taking down the statements of the witnesses by
himself, the investigating officer required them to give their statements in their
own writing, the Supreme Court held that the evidence of witnesses whose
statements were so written contrary to the provisions of the CrPC, could not be
relied upon. It was pointed out by the Supreme Court in Yudhishtar v State of
Madhya Pradesh "® that they could not resile there from.

The statements of witnesses incorporated in panchnamas, which were
signed by them, do not lead to their evidence in the court being excluded from
consideration.”” Violation of the provision of section 162, in so far as asking the
persons examined under section 161 to sign their statements, may sometimes
diminish the value of the testimony of the witnesses before the court. The
signature of a witness on his statement under section 161 CrPC does not make
it inadmissible in evidence. The court will however keep in mind that the
signatures were obtained by the police contrary to the provision of section 162
CrPC, and consider the statement keeping in view the rule of caution.”
Signature of the accused on the seizure memo when obtained by the
investigating officer in ignorance of the provision of section 162 CrPC, it was
held by the Supreme Court, would not vitiate the evidence regarding the

recovery.”

F. Evidentiary value of the Statements recorded under the Section 162:-
Under the proviso to section 162 CrPC, the statements can be used only for the
purpose of contradicting a prosecution witness in the manner indicated in
section 145 of Evidence Act and for no other purpose. They cannot be used

for the purpose of seeking corroboration of assurance for the testimony of the
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witness in the court®® If any part of the previous statement is used for
contradiction, any part of the statement can be used in the re-examination of the
witness for the only purpose of explaining any matter referred to in his cross-

examination.

Section 162 implicitly prohibits the use of the statements made to the
police during the course of the investigation for the purpose of corroboration.
That is based on the assumption that the police cannot be trusted for recording
the statements correctly and that the statements cannot be relied on by the
prosecution for the corroboration of their witnesses as the statements recorded
might be of a self-serving nature. The restrictions imposed by section 162 of
the Code on the use of statements are applicable only to such statements as are
made to the police during the course of investigation, but not during the course
of investigation. The object of the section is to protect the accused both against

overzealous police officers and untruthful witness.

Section 162 would hit only statements made to a police officer in the
course of an investigation. Any statement made to a police officer before the

commencement of investigation would not be hit by section 162.%

With regard to panchayatnamas it has been held that there is no
provision of the Evidence Act by which such documents can be used as
Substantive evidence. If they are prepared at the time, they can be used by the
witnesses for the purpose of refreshing their memories in the witness-box under

section 159, Evidence Act, but in themselves they are not evidence.

The investigation under this chapter refers to an investigation with
regard to the commission of either a non-cognizable offence under the order of
a magistrate under section 155 (2) or a cognizable offence in which a police
officer is entitled to investigate under section 156. The expression ‘an
investigation under this Chapter’ occurring in this section has thus been used to

exclude its operation to investigation made under Chapter XIV or XV or other
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provisions of the Code. Statement made during an inquest under section 174
falls under this section. The inquest statements, being within the bar of section
162 of the Code, cannot be used as substantive evidence as it is clearly held by

the Supreme Court in Harkirat Singh v State of Bihar.®:

Sub-section (2) of this section excludes from its operation a statement
falling within the provisions of section 32 (1) Evidence Act, and a statement
falling under the provision of section 27 of Evidence Act. The Supreme Court

3 that section 27 of the

has held in State of Uttar Pradesh v Deoman®
Evidence Act and section 162, sub-section (2) of CrPC in so far as that section
relates to section 27 of the Evidence Act, are not void as offending Article 14

of the Constitution.

IV. Arrest of Accused

Arrest and custody form the most important segment in investigation of
crimes. The term ‘Arrest” has been defined under CrPC and not the term
‘Custody.” Both are not synonymous. In all arrests there will be custody, but
not visa versa. Arrest consists in seizure or touching of a person’s body with a
view to restrain him, whereas custody refers to submission to the custody by

word or action by a person. 84

Arrest means apprehension of a person by legal authority resulting in
deprivation of his liberty. However, timely arrest of the accused persons in
serious cases is an essential step in investigation. Failure in this regard

considerably weakens the prosecution. %

The police are empowered under CrPC to arrest a person in both
cognizable case and non-cognizable case. The only limitation is that to arrest a
person in non-cognizable case, the police have to obtain a written warrant of
arrest from a competent magistrate [section 155 CrPC]. In cognizable case, the
police can arrest a person without a warrant from the competent magistrate.

The section 41 provides for arrest of a person without warrant from a
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magistrate under several circumstances like: when any person actually
concerned or reasonably suspected to be concerned in a cognizable offence;
any person who, in the presence of such an officer, has committed or has been
accused of committing a non-cognizable offence and refuses to give his true
name or residence; any person concerned or reasonably suspected to be

concerned in any act committed at a place outside India and the like.

The police can arrest of a person under several circumstances. *® They
can arrest for securing attendance of an accused at trial; to prevent from
commission of any offence; to remove obstruction to the police; and for

retaking a person who has escaped from custody.

A. How Arrest is made:- Whether the arrest to be made is with a warrant or
without a warrant, it is necessary that in making such an arrest the police
officer or other person making the same actually touches or confines the body
of the person to be arrested unless there be a submission to custody by word or
action.’” An oral declaration of arrest without actual contact or submission to

custody will not amount to arrest.

The importance of the precise arrest-procedure becomes obvious while
determining the question as to whether at a particular time a person was under

arrest or not.
The Code gives the following powers for effecting an arrest:

(1) Power to use force:- The person making an arrest may use all means
necessary to make the arrest if the person to be arrested resists the endeavour to
arrest him or attempts to evade the arrest.® However the power to use
necessary force for making an arrest shall not extend to causing the death of a
person who is not accused of an offence punishable with death or with
imprisonment for life.¥ It may also be noted that the person arrested is not to

be subjected to more restraint than is necessary to prevent his escape.s'0
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Time and again the Supreme Court has been emphasizing the need for
exercising caution in subjecting the arrested person to handcuffing. Since the
police have been allegedly handcuffing arrested persons indiscriminately in

spite of the courts’ warnings, the Supreme Court has ordered thus:

“In all the cases where a person arrested by police is produced before the
magistrate and remand-judicial or no-judicial-is given by the magistrate the
person concerned shall not be handcuffed unless special orders in this respect
are obtained from the magistrate at the time of the grant of the remand. When
the police arrests a person in execution of a warrant of arrest obtained from a
magistrate the person so arrested shall not be handcuffed unless the police have
also obtained orders from the magistrate for the handcuffing of the person to be
so arrested. Where a person is arrested by the police without warrant the
police officer concerned may, if he is satisfied, on the basis of the guidelines
given by us that it is necessary to handcuff such a person, he may do so till the
time he is taken to the police station and thereafter his production before the
magistrate. Further use of fetters thereafter can orily be under the orders of the

magistrate as already indicated by us.”!

(2) Power to search a place:- An occupier of a house is under a legal
duty to afford to the police, and to any person acting under a warrant of arrest,
all the facilities to search the house for the purpose of making arrests. If such
facilities are denied or obstructions are put in the search, the police officer (or
other person executing a warrant) shall have power to use force for getting
entry into the house for search and also for the purpose of liberating himself in
case he is detained in the house. These powers are subject to reasonable
restrictions if the part of the house to be searched is in occupation of any

. 92
pardanashin woman.

(3) Power to pursue.- A police officer may, for the purpose of arresting
without warrant any person whom he is authorized to arrest, pursue such a

. . . 93
person into any place in India.
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In case the arrest is to be made under a warrant, section 77 CrPC makes
it clear that the warrant may be executed at any place in India. However, when
a warrant of arrest is to be executed outside the local jurisdiction of the court
issuing it, a special procedure as prescribed in sections 78-81 will have to be

followed.

(4) Power to obtain assistance:- A police officer can reasonably ask any
person to assist him in the taking of or preventing the escape of any other
person whom he (the officer) is authorized to arrest.”* The person asked to
assist is under a legal obligation to give assistance and any intentional failure

on his part is punishable under section 187 IPC.

(5) Power to require subordinate officer to arrest:- An officer in charge
of a police station, or any police officer making an investigation under Chapter
XII of CrPC, can require any subordinate officer to arrest without a warrant
(other than in his presence) any person who may lawfully be arrested without a
warrant, and shall deliver to the officer so required an order in writing,
specifying the person to be arrested and the offence or other cause for which

the arrest is to be made.”®

(6) Power to re-arrest escapee.- If a person in lawful custody escapes or
is rescued, the person from whose custody he escaped or was rescued may
immediately pursue and arrest him in any place in India. The person making
such a re-arrest shall have the same powers and duties as mentioned above in
sub-paragraphs (1) and (2) in respect of using force for arrest, and of search of

place etc.”®

B. After-arrest Procedures:

(1) Search of arrested person:- Whenever an arrested person cannot
legally be admitted to bail, or is unable to furnish bail, the police officer
making the arrest (or to whom the arrested person is made over after arrest by a
private person) may search such a person, and place in safe custody all articles,

other than necessary wearing apparel, found upon him. A receipt showing the
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articles so seized shall be given to such a person. The police’s failure to take
out a recovery memo is an irregularity and was however held not vitiating the
1'97

tria Where the arrested person is a woman the search shall be made by

another woman with strict regard to decency."

(2) Seizure of offensive weapons:- The police officer or other person
making any arrest may take any offensive weapons from the person arrested
which he has about his person, and shall deliver all weapons so taken to the

court or officer before which or whom the arrested person is to be produced.?

(3) Medical examination of accused:- 1f the offence with which the
arrested person is charged is of such a nature and is alleged to have been
committed under such circumstances that the evidence as to the commission of
the offence would be afforded by the medical examination of such an arrested
person, then, at the instance of a police officer not below the rank of a sub-
inspector, such examination could be made by a registered medical practitioner
in order to ascertain the facts that might afford such evidence. For the purposes
of such medical examination such force as is reasonably necessary could also
be used. If the person to be so examined is a woman the examination shall be

made by, or under the supervision of, a registered lady medical practitioner.3

Such medical examination has been held to be not violative of Article
20(3) of the Constitution as it would not amount to compelling the arrested
person “to be a witness” against himself. The examination is not restrictively
confined to what is visible on the body itself. It may include testing of blood,
sputum, semen, urine, etc. depending upon the nature of the case. If the process
of examination is reasonable, then the discomfort, pain or hurt caused to the

examinee in such examination is justified by the section.*

By giving an elaborate explanation as to the meaning of ‘examination’
and ‘registered medical practitioner’, the Code of Criminal Procedure
(Amendment) Act 2005 has incorporated sections 53-A, 54(2) and 54-A laying

down the procedure for the conduct of medical examination.
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Section 53-A makes special provisions for rape cases. It is enacted that
in a rape case the accused could be sent for medical examination by a
registered medical practitioner working in a hospital run by the Government or
local authority and in their absence within a radius of 16 kilometers, any other
registered medical practitioner acting at the request of a police officer not
below the rank of Sub-Inspector. For the purpose of such examination such

force as is necessary can also be used.

The registered medical practitioner has to prepare the report with
supporting reasons for his conclusions on each aspect, detailing the names and
address of the accused and the person taking the accused to the medical
practitioner, age of the accused, marks of injury on the person of the accused,
the description of material taken from the accused person for DNA profiling
and other material particulars. The exact time of the commencement and
completion of examination will also be noted in the report and a copy of the
report will be sent to the police officer and the magistrate. In case of the
examination taking place at the instance of the accused under sub-section (1) a

copy will be given to him also.’

It has been laid down in section 54-A that on the request of a police
officer in charge of the station, a court having jurisdiction can require an
accused to subject him for identification by others if it is found necessary for

the investigation of the offence.®

Section 311-A authorizes the magistrate to direct any person including
an accused to give specimen signatures or handwriting for the purpose of
investigation or other proceedings. But this order shall not be made if he was at

any time arrested in connections with such investigation.’

Though the examination is to be done at the instance of a police officer
not below the rank of a sub-inspector that does not mean that other superior
police officers of the court concerned are debarred from exercising the power
under section 53 if such examination becomes necessary for doing justice in a

criminal case.®
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Even if an accused person is released on bail he is still ‘a person arrested
on a charge of committing an offence’ as contemplated by section 53.
Moreover, such a person while released on bail is notionally in the custody of
the court (through the surety) and therefore his medical examination can be

carried out in terms of section 53.°

(4) Reports of arrest to be sent to District Magistrate:- Every officer in
charge of a police station is required to report to the District Magistrate the

cases of all persons arrested without warrant, within the limits of his station.!®

(5) Person arrested not to be discharged except on bond or bail:- A
person who has been arrested by a police officer shall not be discharged except

on his own bond or on bail or under the special order of a magistrate."!

C. Rights of Arrested Person:- The Code of Criminal Procedure, the Indian
Constitution, various judgments of the Supreme Court and other International
Human Rights Covenants and Conventions have laid down several standard
procedures as to the rights of arrested person. These rights are enforceable at
different phases of arrest of a person and violation of which would invite

serious disciplinary and penal action against the police concerned.

(1) Right to be informed of the grounds for arrest:- In every case of
arrest with or without a warrant the person arresting shall communicate to the
arrested person, without delay, the grounds for his arrest."? This is a precious
right of the arrested person and has been recognized by the Constitution as one
of the fundamental rights."® Timely information of the grounds of arrest serves
the arrested person in many ways. It gives him an opportunity to remove any
mistake, misapprehension or misunderstanding, if any, in the mind of the
arresting authority. It also enables him to apply for bail, or for a writ of habeas

corpus, or to make other expeditious arrangements for his defence.

The rules emerging from decisions such as Joginder Singh v. State of

U.P., 14 and D.K. Basu v. State of West Bengal, 5 have been enacted in




section 50-A making it obligatory on the part of the police officer not only to
inform the friend or relative of the arrested person about his arrest etc., but also
to make an entry in a register maintained by the police. The magistrate is also
under an obligation to satisfy himself about the compliance of the law by the

police in this regard.'®

(2) Right to be informed of right to bail:- Every police officer arresting
without a warrant any person other than a person accused of a non-bailable
offence, is required to inform the person arrested that he is entitled to be

released on bail and that he may arrange for sureties on his behalf."’

(3) Right to be produced before a magistrate without delay:- In case of
every arrest, whether the arrest has been made with or without a warrant, the
person arresting is required, without unnecessary delay and subject to the
provisions regarding bail, to produce the arrested person before the magistrate

or court having jurisdiction in the case.'®

(4) Right of not being detained for more than 24 hours without judicial
scrutiny:- In case of every arrest, the person making the arrest is required to
produce the arrested person without unnecessary delay before the magistrate;
and it has been categorically provided that such a delay in no case shall exceed
24 hours exclusive of the time necessary for the journey from the place of
arrest to the magistrate’s court.® If it is not complied with, the detention shall
be unlawful. 2 When the arrested person is produced before the magistrate it is
his duty either to release him on bail or to remand him. The High Court of
Patna has ruled that such remand would continue till theis over.?! Illegal
detention may entail award of compensation by the Court.”* The tendency of
certain officers authorized to arrest, to note the time of arrest in such a manner
that the accused’s production before the magistrate was well within 24 hours of
the arrest came to be criticized by the High Court of Bombay. The Court ruled

that the arrest commences with the restraint placed on the liberty of the accused
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and not with the time of arrest recorded by the arresting officer.”> The right has
also been incorporated in the Constitution as one of the fundamental rights.?*
This right has been created with a view (i) to prevent arrest and detention for
the purpose of extracting confessions, or as a means of compelling people to
give information; (ii) to prevent police stations being used as though they were
prisoners- a purpose for which they are unsuitable; (iii) to afford an early
recourse to a judicial officer independent of the police on all questions of bail
or discharge.”® This healthy provision contained in section 57 enables
magistrates to keep a check over the police investigation and it is necessary that
the magistrates should try to enforce this requirement and where it is found
disobeyed, come down heavily upon the police.2® The procedure that should be
followed in such cases has been spelt out by the High Court of Kerala in

Poovan case.”’

(5) Right to consult a legal practitioner:-Both the Constitution and the
provisions of the Code recognize the right of every arrested person to consult a
legal practitioner of his choice.”® The right begins from the moment of arrest.
The consultation with the lawyer may be in the presence of the police officer

but not within his hearing.

(6) Right of an arrested indigent person to free legal aid and to be
informed about it:- In Khatri v. State of Bihar®, the Supreme Court has held
that the State is under a constitutional mandate (implicit in Article 21) to
provide free legal aid to an indigent accused person, and that this constitutional
obligation to provide legal aid does not arise only when the trial commences
but also when the accuse is for the first time produced before the magistrate as
also when he is remanded from time to time. However this constitutional right
of an indigent accused to get free legal aid may prove to be illusory unless he is
promptly and duly informed about it by the court when he is produced before
it. The Supreme Court has therefore cast a duty on all magistrates and courts to

inform the indigent accused about his right to get free legal aid.
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The Apex Court has gone a step further in Suk Das v. Union Territory
of Arunachal Pradesh, wherein it has been categorically laid down that this
constitutional right cannot be denied if the accused fails to apply for it. It is
now clear that unless refused, failure to provide free legal aid to an indigent
accused would vitiate the trial, entailing setting aside of the conviction and

sentence.

(7) Right to be examined by a medical practitioner:- If any arrested
person alleges, at the time when he is produced before a magistrate or at any
time during the period of his detention in custody, that the examination of his
body will afford evidence which will disprove the commission by him of any
offence or which will establish the commission by any other person of any
offence against his body, then the magistrate, on the request of the arrested
person, is required to direct the examination of his body by a registered medical
practitioner. However the magistrate need not give such a direction if he
considers that the request for examination has been made by the arrested person

for the purpose of vexation or delay or for defeating the ends of justice.!

According to the Supreme Court, the arrested accused person must be
informed by the magistrate about his right to be medically examined in terms

of section 54.32

The need for having more transparency in the accused-police relations
has been emphasized by the Supreme Court in Joginder Singh v. State of

U.P.>® wherein the following rules have been formulated:

(a) An arrested person being held in custody is entitled, if he so requests, to
have a friend, relative or other person who is known to him or likely to
take an interest in his welfare, and he be allowed to reveal as far as is

practicable that he has been arrested and where he is being detained.

(b) The police officer shall inform the arrested person, when he is brought to

the police station, of this right.
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An entry shall be required to be made in the diary as to who was informed
of the arrest. These protections from power must be held to flow from
Articles 21 and 22(1) and enforced strictly.

The magistrate is obliged to satisfy himself that these requirements have

been complied with.**

Apart from the above-mentioned rules the Supreme Court in D.K.Basu

v. State of W.B.> issued the following instructions:

(D

(2)

3)

4)

(3

The police personnel carrying out the arrest and handling the interrogation
of the arrestee should bear accurate, visible and clear identification and
name tags with their designations. The particulars of all such police
personnel who handle interrogation of the arrestee must be recorded in a
register.

That the police officer carrying out the arrest of the arrestee shall prepare
a memo of arrest at the time of arrest and such memo shall be attested by
at least one witness, who may either be a member of the family of the
arrestee or a respectable person of the locality from where the arrest is
made. It shall also be countersigned by the arrestee and shall contain the

time and date of arrest.

The time, place of arrest and venue of custody of an arrestee must be
notified by the police where the next friend or relative of the arrestee lives
outside the district or town through the Legal Aid Organization in the
district and the police station of the area concerned telegraphically within
a period of 8 to 12 hours after the arrest.

The arrestee should, where he so requests, be also examined at the time of
his arrest and major and minor injuries, if any present on his/her body
must be recorded at the time. The “Inspection Memo” must be signed both
by the arrestee and the police officer effecting the arrest and its copy

provided to the arrestee.

The arrestee should be subjected to medical examination by a trained
doctor every 48 hours during his detention in custody by a doctor on the

panel of approved doctors appointed by the Director, Health Services of
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the State or Union Territory concerned. The Director, Health Services

should prepare such a panel for all tehsils and districts as well.

(6) Copies of all the documents including the memo of arrest referred to

above should be sent to the Illaga Magistrate for his record.

(7) The arrestee may be permitted to meet his lawyer during interrogation,

though not throughout interrogation.

(8) A police Control Room should be provided at all districts and State Head
Quarters, where information regarding the arrest and the place of custody
of the arrestee shall be communicated by the officer causing the arrest,
within 12 hours of effecting the arrest and at the Police Control Room it

should be displayed on a conspicuous Notice board.

Failure to comply with the requirements herein above mentioned shall,
apart from rendering the official concerned liable for departmental action, also
render him liable to be punished for contempt of court and the proceedings for
contempt of court may be instituted in any High Court of the county having

territorial jurisdiction over the matter.

The right to compensation for the victims of unlawful arrest and

detention has been recognized by the Supreme Court in Nilabati Behera v.

State of Orissa. 36

It is to be noted that these instructions are applicable to authorities like
Directorate of Revenue Intelligence, Directorate of Enforcement, CBI, CID,
CISF, etc. which have the power to effect arrest and detain persons for

interrogation.

D. Consequences of non-compliance with the provisions relating to arrest:-
Non-compliance of the provisions of arrest will result in several serious
consequences on violators. A trial will not be void simply because the
provisions relating to arrest have not been fully complied with. Though the

illegality or irregularity in making an arrest would not vitiate the trial of the




143

arrested person, it would be quite material if such a person is prosecuted on a
charge of resistance to or escape from lawful custody. If the arrest is illegal, the
person who is being so arrested can exercise the right of private defence in
accordance with, and subject to, the provisions contained in sections 96 to 106
of the IPC. If the public servant having authority to make arrests, knowingly
exercises that authority in contravention of law and effects an illegal arrest, he
can be prosecuted for an offence under section 220 of the IPC. Apart from this
special provision, any person who illegally arrests another is punishable under
section 342 of the IPC for wrongful confinement. If the arrest is illegal, it is a
sort of false imprisonment, and the arrested person in entitled to claim damages

from the person who made such an arrest.

a. Confession and Extra-Judicial Confession

The term ‘confession’ has not been defined under the Evidence Act.
Confession is a statement made by the accused who must either admit in terms
the offence or at any rate substantiate all the facts which constitute offence.
Confession- a term-used in criminal law is a species of “admission” as defined
in section 17 of the Evidence Act. An admission is a statement, oral or
documentary which enables the court to draw an inference as to any fact in
issue or relevant fact. It is trite to say that every confession must necessarily be
an admission, but, every admission does not necessarily amount to a

confession.

As it is held by the Privy Council in Pakala Narayana Swami

37 confession is considered highly reliable because no rational

v.Emperor,
person would make an admission against his interest unless prompted by his

conscience to tell the truth.

Section 164 is to be read together with sections 24, 25, 26, and 29 of the
Evidence Act in order to know its nature and ambit. The section emphasizes

that:
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1.  a confession shall not be made to a police officer;

2. if a person in police custody desires to make a confession, he must do so
in the presence of a Magistrate;

3. the magistrate shall not record it unless he is, upon inquiry from the
person making , satisfied that it is voluntary;

4.  when the magistrate records it, he shall record it in the manner provided
for in section 164; and

5. only when so recorded the confession will become relevant and
admissible in evidence.

The High Court of Madras has clearly said that the object of police
proceeding is to collect information as a preliminary step to the production of
the evidence in a judicial proceeding against an accused person. For this
~ purpose, any person may be examined and any statement may be reduced to
writing by the police, but no statement made to the police (except as provided
in a section162) can be used against the accused. To these provisions, section
164 seems to be supplementary. The magistrate may prepare, while the police
may not, a record of any statement, be it confession or not, which is made to
him before judicial proceedings commence. The proof of such statements is not
prohibited. On the contrary, express provision is made for proving the
document in section 80 of the Evidence Act and in section 463 CrPC. The
object of the police recording statements of witnesses under this section is two-
fold; one to deter witness from changing their stories subsequently, and the
other to get over the immunity from prosecution in regard to information given
by witnesses under section 162. The only difference is that confessional
statement is recorded without oath, whereas witness statement is recorded on
oath before a magistrate. It does not apply to dying declaration, which are

admissible under section 32 of the Evidence Act™®,

The section 164 applies only to statements recorded during investigation
or at any time thereafter but before the commencement of the trial. The police

have to bear in mind when an accused wanted to confess his guilt and avail the
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provisions of the section promptly during investigation before filing of charge

sheet and not after the trial of the case commences. >°

A. Procedures in Recording of Confessional Statement:- Recording of
confession under this section is a solemn and responsible act. A magistrate, in
recording a confession, performs a very important judicial function. Before
recording the confession he must properly consider the situation and the
circumstances under which an accused is produced before him.* The
magistrate should ensure while recording of confession that the following

conditions and circumstances are fulfilled and prevailed:

ok

fidelity or faithful reproduction of the statement;
2. spontaneity of the making thereof;

3. awareness in the accused’s mind of the risk that he incurs in case he
makes a confessional statement in relation to the charge in which he has
been arraigned, and lastly;

4. a sense of safety from the risk, physical or mental, if any, consequent
upon his refusal to make one.

Moreover, the provisions of this section are mandatory and have to be
complied with. An omission in doing so will make the confession not liable to
be utilized as a piece of evidence in the case as it is aptly held by the Supreme

Court in Dhanajaya Reddy v State of Karnataka. *'

Where the investigating officer wants the confession to be recorded by a
magistrate, which the accused offers to make, it can be made at any time as is
found necessary. There is no restriction under the law that this must be done
within court-hours. Only thing is the accused should be allowed with sufficient
time for reflection.”? In ordinary circumstances an interval of 24 hours may be
regarded as reasonable time for reflection. The court can accept the confession
recorded inside the jail and that the irregularity did not affect the voluntary

nature of the confession.
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The investigating officer is to ensure that as soon the accused expresses
his willingness to confess, the latter should be produced before the magistrate.
As observed by the Supreme Court in State (NCT of Delhi) v. Navjot Sandhu
Alias Afsan Guru and Others ** “before acting upon a confession the court
must be satisfied that it was freely and voluntarily made. Section 24 of the
Evidence Act lays down the obvious rule that a confession made under any
inducement, threat or promise becomes irrelevant in a criminal proceeding. The
expression “appears” connotes that the court need not go to the extent of
holding that the threat, etc. has in fact been proved. If the facts and
circumstances emerging from the evidence adduced make it reasonably
probable that the confession could be the result of threat, inducement or
pressure, the court will refrain from acting on such confession, even if it be a
confession made to a magistrate or a person other than a police officer. Further,
the confession should have been made with full knowledge of the nature and

consequences of the confession.”

As per the express provisions of section 164 read with section 281 of
CrPC the magistrate should carefully observe the following formalities to

ensure voluntary nature of confession:*

1. every question and every answer must be recorded in full and preferably

in the language of the accused;
2. the signature or thumb mark of the accused must be affixed; and

3. the magistrate must make a memorandum at the foot of the confession as
stated at the end of the section 281.

B. Evidentiary value of Confession:- The High Court of Allahabad has held
that statements under this section can only be used for the purpose of
corroboration or contradiction and cannot be used as substantive evidence. But
they can constitute the basis of a complaint under section 340 and a conviction
under section 193 of the IPC. *® In so far as retracted confession is concerned, it

will be open to the court to convict an accused on his confession itself though
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he has retracted the confession at a later stage. Nevertheless, as per law, the
courts usually require some corroboration before convicting the accused person
on a statement. In Sarwan Singh v State,*” ** the Supreme Court held that
what amount of corroboration would be necessary in such a case would always
be a question of fact to be determined in the light of the circumstances of the
case. The Court has said that all the same, the courts do not act upon the
retracted confession without finding assurance from some other sources as to
the guilt of the accused. Therefore, it can be stated that a true confession made
voluntarily may be acted upon with slight evidence to corroborate it, but a
retracted confession requires corroboration that the retraction was an
afterthought and that the earlier statement was true. However, this is not a rule
of law, but is only rule of prudence. It cannot even be laid down as an
inflexible rule of practice or prudence that under no circumstances can such a
conviction be given without corroboration, for a court may, in a particular case,
be convinced of the absolute truth of a confession and prepared to act upon it
without corroboration. But it may be laid down as a general rule of practice
that it is unsafe to rely upon a confession, much less on a retracted confession,
unless the court is satisfied that the retracted confession is true and voluntarily

made and has been corroborated in material particulars.

However, the confession of a co-accused is strictly not evidence against
the other co-accused against whom it can be taken into consideration under
section 30 of the Evidence Act. Therefore a conviction based solely on the
confession of a co-accused would be bad in law. When there is evidence in
the case, the confession of the co-accused can be taken into consideration along
with the other evidence to convict the accused, who did not make the

confession. ¥

Extra-judicial confession

Extra-judicial-confession is that which is made by the party elsewhere

than before a magistrate, or in court. It embraces not only express confession
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of crime, but also those admissions and act of the accused from which his
guilt may be implied. As held by the Supreme Court extra-judicial confession
can form the basis of a conviction. By way of abundant caution, however, the
court may look for some corroboration. Extra-judicial confession cannot ipso
Jacto be termed to be tainted. An extra-judicial confession, if made voluntarily
and proved can be relied upon by the courts. In the instant case™ recoveries of
the articles were made pursuant to the information given by the appellant-
accused under section 27 of the Evidence Act. It is, therefore, admissible in
evidence and the same could have been taken into consideration as a
corroborative piece of evidence to establish general trend of corroboration to

the extra-judicial confession made by the appellant-accused.

In case of extra-judicial confession under section 24 of the Evidence
Act, exact words used by the accused need not be reproduced. Even substance
of the confession made by accused to the witness, if there is no ambiguity and
sufficience to prove culpability, can be acted upon. But there should not be
vital and material difference. Court has to judge the credibility of the evidence
of the witness. It is not open to any court to start with a presumption that extra-
judicial confession is a weak type of evidence. It would depend on the nature of
the circumstances, the time when the confession was made and the credibility
of witnesses who speaks to such a confession. If extra-judicial confession is
clear, unambiguous and in unequivocal terms, it should be believed and acted

upon without agitation. '

There should not be any undue delay in recording of extra-judicial
confession and if the Magistrate comes across such a confession he should act
upon it with suspicion. In State of Punjab v Gurdeep Singh, 32 the Supreme
Court has observed that the involvement of the accused in the crime is said to
have been effected on December, 7" 1989, thus a delay of more than 20 days
without any explanation whatsoever. The delay in recording of extra-judicial
confession before a person wholly unconnected with the police is always a

matter of great suspicion”
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b. Discovery of Facts u/s 27 of the Evidence Act

The section 27 of the Evidence Act is an exception to the provisions
enacted in sections 24, 25 and 26 of the Evidence Act which provide that no
confession made to a police officer shall be proved as against a person accused
of an offence and that no confession made by any person while he is in the
custody of a police officer unless it be made in the immediate presence of a
magistrate, shall be proved as against such person. However, the section
provides for any fact is discovered in consequence of the information received
from a person accused of any offence, in the custody of a police officer, that
part of the information as relates distinctly to the fact thereby discovered can be

proved whether it amounts to a confession or not.

As the Supreme Court observed in Ramkishan Mithanlal Sharma v.
State of Bombay, > that what is allowed to be proved is the information or
such part thereof as relates distinctly to the fact thereby discovered. If the
police officer wants to prove the information or a part thereof, the Court would
have to consider whether it relates distinctly to the fact thereby discovered and
allow the proof thereof only if that condition was satisfied. If however the
police officer does not want to prove the information or any part thereof,

section 27 of the Evidence Act does not come into operation at all.

This provision contains as investigatory mechanics permitting eventual
proof of information received from an accused person while in police custody
only when it is assured by the fact that it led to discovery. Two things are
necessary to satisfy the requirements of the provision. Firstly, there must be a
statement containing an information from a person in the police custody
accused of an offence and secondly, as the direct consequence thereof, a
distinct discovery of fact should eventually be shown to have followed.> The
facts discovered would be the material facts such as objects which can be
physically comprehended or perceived. When such objective facts are
discovered pursuant to the information contained in the statement, such

information is admissible in evidence against the accused who, while in police
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custody, supplied that information. The salutary use of this mechanics by

practice adds value to the investigation as well as facilitates eventual decision

of criminal trials. °

A. Requirements of Section 27 of the Evidence Act:- The expression “fact
discovered” in the section includes not only a physical fact but also a mental
fact as the knowledge of the accused as to the place where he has concealed
the facts as is clearly held by the Supreme Court in Udai Bhan v. State of
Uttar Pradesh. ** The Court held that evidence of recovery of the pistol at the
instance of the appellant cannot by itself prove that he who pointed out the
weapon wielded it in offence. The statement accompanying the discovery was
woefully vague to identify the authorship of concealment, with the result that
the pointing out of the weapon might at best prove the appellant’s knowledge

as to where the weapon was kept.

A reading of section 27 of the Evidence Act makes it clear that what is
allowed to be proved is the information or such part thereof as relates distinctly
to the fact thereby discovered. The information would consist of a statement
made by the accused to the police officer and the police officer is obviously
precluded from proving the information or part thereof unless it comes within
the four corners of the section. If the police officer wants to prove the
information or part thereof, the Court would have to consider whether it relates
distinctly to the fact thereby discovered and allow the proof thereof only if that
condition was satisfied. In Gandra Brahma v. State of Assam,” the High
Court of Gauhati held that the police officer has not even stated that the dead
body was recovered at the instant or in consequence of the information
supplied to him by the accused. If the accused had supplied the information in
consequence of which the dead body was recovered, such a statement ought to
have been mentioned by the police officer in his statement but he had not done
so. Therefore, the Court held that the accused had not made any such statement

to the investigation officer in regard to the discovery of the dead body.
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This section is based on the doctrine of confirmation by subsequent
facts. That doctrine is that where, in consequence of a confession otherwise
inadmissible, search is made and facts are discovered which confirm it in
material points, then such discovery is a guarantee that the confession made,
was true. But what is important to note is that only that portion of the
information can be proved which relates distinctly or strictly to the facts
discovered. Discovery envisaged in section 27 of the Evidence Act is that of
the fact only and not of discovered fact.*® The place from where the police
could recover some remnants of a human body, it is a rediscovery which does
not fall within the purview of Section 27 of the Evidence Act and hence no

importance can be attached to the said discovery. >

It is now well settled that “police custody” for the purpose of section 27
of the Evidence Act does not commence only when the accused is formally
arrested but would commence from the moment when his movements are
restricted and he is kept in some sort of direct or indirect police surveillance. In
this connection some of the observations of the Supreme Court in State of

Uttar Pradesh v. Deoman Upadhayaya.®

areo worthy to note. The majority
Judges observed that “Section 46 of the Code of Criminal Procedure does not
contemplate any formality before a person can be said to be taken in to
custody: submission to the custody by word of mouth or action by a person is
sufficient. A Person directly giving a police officer by word of mouth
information which may be used as evidence against him may be deemed to
have submitted himself to the custody of the police officer within the meaning

of section 27 of the Indian Evidence Act.”

In Sudam Chandra Bag v. Emperor,* the High Court of Calcutta has
held that where the police officer interviewed accused and was with him for
considerable time and walked with him to the two places where accused
pointed out the spot where the incriminating article might be found, it would be

legitimate to hold that the accused was in custody within the meaning of
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section 27 of the Evidence Act when he made the statement as to the spot
where the incriminating article might be found, although the arrest was only

made when the article had been found.

B. Procedure to be followed in Recording Information:- Statements made
by an accused person which are or may be provable under section 27 of the
Evidence Act, should be clearly and carefully recorded by the police officers
concerned. They should be recorded in the first person, that is to say, as far as
possible in the actual words of the accused. They should not be paraphrased.
Obviously, if what a man says is to be used in evidence, his own words should
be used and not a rendering into third person of the purport of his statement.
With such a record of the statement before him it will then be for the Trial

Judge to decide how much of it is admissible under the Section.®

Judicial opinion is now strongly set against the use of force or third-
degree methods, for recovery under section.27. In Amin v. State,** the High
Court of Allahabad held that where the accused has been subjected to third-
degree methods, recovery under section 27 of the Evidence Act, would be of no
avail against him; the protection afforded by Article 20(3) of the Constitution

against testimonial compulsion will apply in such a case.

However, where an accused person was kept in police custody for four
days and subjected to persistent questioning (extending over a total period of
12 hours during these four days) and it was after such persistent questioning
that the accused showed his willingness to discover the incriminating article, it
was held that the mere questioning by a police officer cannot be “compulsion”

within the meaning of Article 20(3) of the Constitution.®

C. Evidentiary value of Facts discovered under Section 27 of the Evidence
Act:- Evidence to be admissible under the section the accused should be in the
police custody and should have been committed an offence. Further it is also

necessary that there must be witnesses to recovery mahazar and must state
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categorically that the accused himself stated where the facts are concealed and
should himself show such place and remove them from the concealed place. In

Manoranjan Singh v. State of Delhi,

the Supreme Court has upheld the
conviction given by the trial court by observing that the evidence of the three
witnesses who had categorically stated that the key was produced by the
appellant and with it the lock of that room was opened cannot be disbelieved.
The witnesses had also stated that after opening the room the accused had
pointed out the raxine bag containing dalda tin from which RDX was found.
From this evidence, the Court was convinced that the appellant was in

conscious possession of the said explosive articles. Therefore, the Court held

that the appellant was rightly convicted by the Trial Court.

Mere solitary recovery of articles of crime is not enough. It should also
be supported by other evidence. The benefit of doubt will go to them in the
absence of any reliable evidence of the persons who say that they had
witnessed the occurrence with their own eyes. 87 There should not be inordinate
and unexplainable delay in recovery of facts to the crime,if so loses its

evidentiary value.

Any recovery effected without recording the statement of the accused is
un acceptable under the law. There should be a statement of the accused
containing all necessary details linking to the crime. In Bahadur v. State of
Orissa, ® the Supreme Court has acquitted the accused- appellant by observing
that there is nothing to show that the appellant hi;ld made any statement under
section 27 of the Evidence Act relating to the recovery of the weapon.
Moreover, what the accused had done was merely to take out the axe from
beneath his cot. There is nothing to show that the accused had concealed it at a
place which was known to him alone and no one-else other than the accused
had knowledge of it. In these circumstances the mere production of the tangia

would not be sufficient to convict the appellant.
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It is also necessary for the investigating officer to summon respectable
and independent witnesses for recovery procedure. Otherwise, recovery loses
its evidentiary value. The High Court of Gujarat deprecated the investigating
officer in Godadji Thakore v. State of Gujarat, ® where respectable and
independent witnesses were not associated with recovery or witnesses made to
sign paper at the police station. Once a fact is discovered from other sources
there can be no fresh discovery even if relevant information is extracted from
the accused. " Where the information relating to the discovery of the fact was
already in possession of the police, section 27 will not be applicable and any
evidence relating to such information will not be admissible.”" The statements
of accused recorded by the investigating police officer are wholly inadmissible

except to the limited extent permitted by the section 27 of the Evidence Act.

The inferences that can be drawn as a result of the facts discovered
cannot further be stretched so as to draw similar inculpatory inferences against
the persons who are in the position of the co-accused. Such an exercise would
mean drawing an inference from a mere inference having no direct nexus with
the non-informant which can hardly be logical or reasonable. In the context of
the statute like the Evidence Act what is important is the direct evidence

against the offender.

It is well settled that it is the first statement made by an accused leading
to a recovery which is admissible in evidence. The repetition of that statement
by the accused after witnesses are called would not make the statement before

witnesses admissible in evidence.

It is common knowledge that police extorts by oppression, torture or
inducement and in order to check this practice section 25 of the Evidence Act
has been enacted. Therefore, any confession by the accused to the police except
to the extent provided in section 27 of the Evidence Act cannot be brought in

. . . 7
evidence against him. 3
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¢. Test Identification Parade

During the investigation of a crime the police agency is required to hold
identification parade for the purpose of enabling the witness to identify the
person alleged to have committed the offence particularly when such a person

was not previously known to the witness or the informant.

The whole idea of a test identification parade is that witnesses, who
claim to have seen the culprits at the time of the occurrence, are to identify
them from the midst of other persons without any aid or any other source. The
identification test is usually adopted during the investigation of a crime by the
police, when the witnesses are interrogated for the-first time and state that they
had seen some persons committing the crime, but do not know their names and
would be able to identify them, if they would see them again. The identification
test is a check upon their veracity. These proceedings are in the nature of tests
and the Courts regard them as record of facts which establish the identity of

any thing or person.

The phrase ‘Test Identification Parade’ has not been defined either
under CrPC or under the Evidence Act. But the evidence forthcoming from test
identification parade is held admissible under section 9 of the Indian Evidence

Act, which has again been governed by the section 162 CrPC.

However, section 54A CrPC makes provision for identification of
person arrested. The section provides that where a person is arrested on a
charge of committing an offence and his identification by any other person or
persons is considered necessary for the purpose of investigation of such
offence, the court having jurisdiction, may on the request of the officer in
charge of a police station, direct the person so arrested to subject himself to
identification by any person or persons in such manner as the Court may deem

fit.

Magistrates are more conversant with the procedure to be followed to

ensure their proper conduct. They can be more relied upon. They are less
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amenable to extraneous influences. They are more easily available and they
can act with great authority over the police and the jail staff who have to
arrange for the parade. Experience too is invaluable and accordingly the U.P.
Government in para. 496 of the Manual of the Government Orders, 1954, have
laid down that identification proceedings should be conducted by experienced
Magistrates and that they should attend at least six identification parades for

instructional purposes before they can hold one unaided.

A. Purpose of Test Identification:- The purpose of identification test is to test
the memory and veracity of a witness, who claims to identify an accused
person as the participant or one of the participants, in a crime. It may be quite
easy for a witness to identify an accused in the dock and say that he was the
person who had committed or had participated in the commission of the crime.
Therefore, for the purpose of testing the memory and veracity of the witnesses,
identification parades are held in jail and the witnesses are asked to pick out the
culprits from the group of persons in which suspects as well as other persons

are mixed.

The observations of the Supreme Court made herein before in this
connection in State of Maharashtra v. Suresh,”* may be quoted below for
guidance “if potholes were to be ferreted out from the proceedings of the
Magistrate holding such parades possibly no test identification parade can
escape from one or two lapses. If a scrutiny is made from that angle alone and
the result of the parade is treated as vitiated, every identification parade would
become unusable. We remind ourselves that identification parades are not
primarily meant for the Court. They are meant for investigation purposes. The
object of conducting test identification parade is two fold. First is to enable the
witnesses to satisfy themselves that the prisoner whom they suspect is really
the one who was seen by them in connection with the commission of the crime.
Second is to satisfy the investigating authorities that the suspect is the real

person whom the witnesses had seen in connection with the said occurrence. So
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the officer conducting the test identification parade should ensure that the said
object of the parade is achieved. If he permits dilution of the modality to be
followed in a parade, he should see to it that such relaxation would not impair

. the purpose for which the parade is held.”

B. How to hold Test Identification:- Proper identification would depend on
numerous factors, such as one’s power of observation, distance, time and light,
etc. The result would also be affected if the identification was held long after
the incident but in case of arrest on the spot, the identification would be
directed mainly to test the credibility of the witness who actually helped or
effected arrest. If the accused refuses to participate in identification parade then

adverse presumption could be drawn.

Justice Desai of Allahabad High Court in Satya Naraian v. State "* has
stressed that the practice of lining up several suspects together for identification
was fundamentally wrong and was the root of all trouble that arise in the matter
of judging the identification results, and he further pointed out that the rules of
practice evolved by Courts for evaluating the evidence of witnesses who pick
out some right persons and some wrong ones are rules not based on reason or
any principle of mathematics. His Lordship expressed in the aforesaid
judgment that the proper way to hold identification proceedings is to put up
each suspect separately for identification mixed with as large a number of
innocent men as possible, in any case not less than nine or ten. As each witness
comes up for identification it will be seen whether he identifies the suspect or
not. He will either identify him, in which case there will arise no question of
mistake (because there will be no mistake) or he will not identify him, in which
case even if he makes a mistake in picking out innocent man it will be
immaterial because he will not have identified that suspect and even if he gives
evidence against him in court it would not be believed. His Lordship further
stated that when several suspects are required to be identified, and they are put

up for identification separately, care should be taken to see that the innocent
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persons mixed up are changed with every change of suspect, for otherwise the

benefit of holding separate identification proceedings would vanish.

Every test identification of suspects should be held with only one
suspect mixed up with nine or ten innocent persons, the innocent persons being
changed every time a fresh suspect is put up for identification. If any of the *
suspects is possessed of a scar, a mole, a pierced nose, pierced ears, a blinded
eye, a split lip or any other distinctive mark efforts should be made to conceal it
by pasting slips of papers of suitable size over it, similar slip being pasted at
corresponding places on the faces of a number of other under trials standing in
different places in the parade. The Court supra in another case declared that the
covering of marks should be within reasonable limits and should not be carried
out to such an extent as to disfigure the face or to make its identification
practically impossible or extremely difficult and thereby defeat the very object

of identification.”®

C. Conditions necessary for acceptable identification evidence:- This has
been laid down in Ashrafi v. State, ” wherein it was pointed out by the High
Court of Allahabad that the following twelve questions will aptly arise and
must be answered by the Court to its satisfaction before it can accept the

evidence:

(1) Did the identifier know the accused from before?
(2) Did he see him between the crime and the test identification?
(3) Was there unnecessary delay in the holding of the test?

(4) Did the Magistrate take sufficient precautions to ensure that the test was
fair?

(5) What was of the state of the prevailing light?

(6) What was the condition of the eye-sight of the identifier?
(7) What was the state of his mind?

(8) What opportunity did he have of seeing the offenders?

(9) What were the errors committed by him?
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(10) Was there anything outstanding in the features or conduct of the accused
which impressed him?

(11) How did the identifier fare at other test identifications held in respect of
the same offence?

(12) Was the quantum of identification evidence sufficient?

However, rules cannot be so worded as to include every conceivable
case. It is sufficient that they apply to those things which must frequently
happen.

D. Evidentiary value of Test Identification:- The fact if proved, can be used
for purposes of corroboration under section 157 or for contradiction under
section 145 or for impeachment of the credit of the identifier under section 155
of the Evidence Act. Apart from the investigation utilizing these tests for
checking up their own evidence and affording the Courts later on to rely upon

them as corroborative evidence, the accused may, in certain cases, demand the
holding thereof.

»

In Budhsen v. State of U.P.” it was held by the Supreme Court that
evidence in order to carry conviction should ordinarily clarify as to how and
under what circumstances the complainant or the witness came to pick out the
particular accused person and the details of the part which he allegedly played
in the crime in question with reasonable particularity. In such cases test
identification is considered a safe rule of prudence to generally look for
corroboration of the sworn testimony of witnesses in court as to the identity of

the accused who are strangers to them.

The identification parade, even if held, cannot, in all cases, be
considered as safe, sole and trustworthy evidence on which the conviction of
the accused could be sustained. It is a rule of prudence which is required to be
followed in cases where the accused is not known to the witness of the
complainant.” Identification parades ‘are held not for the purpose of giving

defence advocates materials to work on, but in order to satisfy investigating
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officers of the bona fides of the prosecution witnesses. The proceedings are
record of facts which establishes the identity of any thing or person and which

may be relevant under Section 9 of the Evidence Act.

Any statement made by the identifying witnesses to the police officers
would be hit by section 162 CrPC and would not be admissible in evidence.®
The evidence of the identifier himself at the trial that he identified the accused
or incriminating articles before the police is admissible in evidence to
corroborate his identification at the trial. But the police officer stating that a
witness identified the accused or any article would be hit by section 162
CrPC.*!

V. Case Diary

Writing of case diary is mandatory for the investigating police officer
while a criminal case is under the investigation. Failure to write case diary
would not only obviate the course of investigation but also imperil the case of
prosecution for want of documentary evidence. According to section 172(1),
every investigating police officer is required to enter the proceedings of the
investigation on a daily basis in a diary. Such a diary shall set forth the time at
which the information reached the investigating officer, the time at which he
began and closed his investigation, the place or places visited by him, and a
statement of the circumstances ascertained through his investigation. The diary
is called “Case Diary” or “Special Diary”. It is of utmost importance that the
entries in such a diary are made with promptness, in sufficient detail,
mentioning all significant facts, in careful chronological order and with
complete objectivity. In Bhagwant Singh v. Commissioner of Police, Delhi, 82
the Supreme Court has observed that the haphazard maintenance of a document
of that status not only does no credit to those responsible for maintaining it but
defeats the very purpose for which it is required to be maintained. It is of the
utmost importance that the entries in police case diary should be made with
promptness in sufficient detail, mentioning all significant facts in careful

chronological order and with complete objectivity.
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The delay in making a record of the entry in the diary is a suspicious
circumstance. The diary should not only be writteh on a day-to-day basis but it
should be dispatched to the higher authorities without delay. The higher police
authorities and the courts whose duty is to administer justice should see that
this rule is very strictly complied with. Because, in the overlapping events of
the next day, the investigating officer may ignore or forget many things of the
previous day or his memory may get confused, and so accurate recording may
become difficult. The non-observance of the salutary rule may even lead to
manipulation of events, and thus result in failure of justice.®> The object of
enacting this section is that the entries in the diary afford to the Magistrate
information upon which he can decide whether or not the detention of the
accused person in custody should be authorized and also to enable him to form

an opinion as to whether any further detention is necessary.

In Nageshwar Sahai v. State of Bihar, * High Court of Patna has
observed that: “from the wording of sub-section (1) of section 172 it appears
that the diary contemplated under that section has really two parts : (1) relating
to the steps taken during the course of the investigation by the police officer
with particular reference to time at which the police received the information,
the time at which the police officer began and closed the investigation, the
place or places vitiated by him, etc., and (2) a statement of the circumstances
ascertained through his investigation. The second part appears to relate to the
statements recorded by the police officer in terms of section 161 of the Court

and other matters relevant to trial.”

A. Evidentiary Value of Case Diaries:- As provided under section 172(2)
CrPC, a criminal court can only send for the police diary of a case under
inquiry or trial in such Court, and may use such diary not as evidence in the
case, but to aid it in such enquiry or trial, neither the accused nor his agent are
entitled to all for such diary, nor they be entitled to see it merely because it is

referred by the Court.® The entries in the case diary are not evidence nor can
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they be used by the accused or the court unless the case comes under section
172 (3) CrPC. The court is entitled for perusal to enable it to find out if the
investigation has been conducted on the right lines so that appropriate
directions, if need be, given and may also provide materials showing the
necessity to summon witnesses not mentioned in the list supplied by the
prosecution or to bring on record other relevant material which in the opinion
, of‘the court will help it to arrive at a proper decision in terms of section 172 (3)
CrPC. The primary duty of the police is to collect and shift the evidence of the
commission of the offence to find whether the accused committed the offence
or has reason to believe to have committed the offence and the evidence
available is sufficient to prove the offence and to submit his report to the

competent magistrate to take cognizance of the offence. %

The power of criminal court to use the special diary is not limited to the
use of it for the purpose of enabling the police officer who made it to refresh
his memory or for the purposé of contradicting him. The court may also use the
special diary not as evidence of any date, fact, or statement referred to in it, but
a containing indication of sources and lines of inquiry, and as suggesting the
names of persons whose evidence may be material for the purpose of doing

justice between the Government and the accused.

Neither the accused nor his agent is entitled under Section 172 to see the
special diary for any purpose unless it has been used by the Court for enabling
the police officer who made it to refresh his memory or for the purpose of
contradicting him.*” Case-diaries have been held not to be included in the

words “documents” used in section 173 and section 239 crpc B8

In Alarakh v. State of Rajasthan, % the High Court of Rajasthan has
observed that the primary duty of Criminal Court is to arrive at the truth and
for that purpose to ensure as far as possible that all the available evidence is
placed before it. It is mainly for this reason that the Court is authorized by
section 172 CrPC, to peruse the case-diary and by section 311 CrPC to

summon and examine any person as a witness in the case.
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The case diary under section 172, cannot be used by any court as
substantial evidence but is intended to be used only for point arising. The
section expressly forbids the accused from using the diary, so that if any entry
in the diary is used as substantial evidence against the accused he has no
opportunity of meeting the entry in the diary. Again, the CrPC permits the
court to use the diary for the limited purpose of contradicting the police officer

and not for the purpose of corroborating him.”

It is obvious that the accused is allowed to use the case diary for cross-
examination of the police officer who made it, only under two circumstances:
(1) If the police officer, while giving evidence, refreshes his memory by
referring to the case diary (and this is permissible under section 159 of the
Evidence Act) the accused is entitled to see the relevant entries in the diary and
may use the same for cross-examining the police officer as provided in Section
161 of the Evidence Act; or (2) if the court uses the diary for the purpose of
contradicting such a police officer in accordance with the provisions of section
145 of the Evidence Act, then the accused can have the right to inspect the

relevant portions of the diary.

With regard to court powers to compel the police officer to refresh his
memory from the case diary to answer relevant questions during cross-
examination, in Shive Sharanagat v. State, > the High Court of Bhopal has
observed that: “furthermore, I find that the investigating officer refused to refer
to the case-diary when he was asked to state during cross-examination on what
dates he recorded the statements of the prosecution witnesses and it is
surprising that the Trial Court did not compel him to do so. It is really a matter
of grave concern that the police officer should refuse to answer a relevant
question in a Court of law and the Court should be powerless and should not
compel him to give a reply. Section 147 of the Evidence Act, empowers a
Court to compel a witness to reply to a relevant question and it follows,

therefore, that if he refuses to answer a question immediate action should be
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taken against him in the interest of a fair trial. If the Court fails in its duty, it
hampers the course of justice and brings the Tribunal into disrepute.” In such a
situation, the court can draw an adverse inference under section 114 of the

Indian Evidence Act against the prosecution case.

In an application under section 482 at an early stage of the proceedings
the High Court can look into the case-diaries to find out if any case is made
out. It is not the law that a man can be put on trial and his liberty jeopardized

when there is no material on which the police could have made a report.

If there is failure to keep a diary as required by section 172, the same
cannot have the effect of making the evidence of such police officer
inadmissible and what inference should be drawn in such a situation depends

upon the facts of each case.”

B. Is Case Diary a Privileged Document?

In Gopal v. State of Tamil Nadu,” it was observed by the Supreme
Court that the statements in the police diary were ordinarily privileged and
could not be given to outsiders except under section 162 CrPC, and that was
limited to the case of an accused who was being tried for an offence under
investigation at the time when the statement was made. Similarly, in Emperor
v. Dharam Vir,”* it was observed by the High Court of Lahore that the subject-
matter of police diaries would ordinarily be privileged under the provisions of
section 124 of the Evidence Act and certain particulars may also be privileged
under the provisions of sections 123 and 125 of the Evidence Act. None of
these cases lay down a general rule that the case-diary is privileged and its
contents cannot be made use of in another case. However, if the police officer
does not record the statements of all or some of the witnesses under section
161(3) CrPC, but clearly incorporates the same in the case-diary maintained
under section 172 CrPC, in the belief that by doing so those statements can be
kept back from the knowledge of the accused, then the accused cannot be

deprived of the copies of those statements. The provisions of sections 162,
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172(4), 173(7) and 207-A (3) 238 CrPC, impose and obligation upon the
prosecution agency to supply copies of statements of witnesses, who are
intended to be examined at the trial to enable the accused to obtain a clear
picture of the case against him, to utilize them in the course of cross-
examination to establish his defence and also to shake the testimony of the

prosecution witnesses.

Referring to the confusion as to the meaning of diary in section 172 and
in some other sections the Supreme Court suggested legislative changes for
providing and framing of appropriate and uniform regulations regarding the

maintenance of diaries by the police.”

VI. Final Report

According to the scheme of CrPC, investigation is a normal preliminary
to an accused being put up for a trial or cognizable offence . It usually starts on
information relating to the commission of an offence given to an officer-in-
charge of a police station and recorded under section 154(1). Investigation
primarily consists of ascertainment of the facts and circumstances of the case.
If, upon the completion of investigation, it appears to the officer- in- charge of
a police station that there is no sufficient evidence or reasonable ground. He
may decide to release the suspected accused under section 169 CrPC, if that
person is in the custody, on executing a bond. If, however, it appears to him
that there is sufficient evidence or reasonable ground to place the accused on
trial, he has to take necessary steps therefore under section 170 CrPC. In either
case on completion of investigation, he has to submit a report to the Magistrate
under section 173 of the Code in the prescribed form furnishing various

details.*®

On completion of investigation, if prime facie case is made out against
the accused then charge sheet is submitted. Under section 173 (1), if no case is

made out against the accused, final report has to be submitted to the court
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under the section. Once charge sheet is submitted the Magistrate takes

cognizance of the case under section 190(1) (b) CrPC.

Section 173 (1) CrPC lays down that every investigation under the
Chapter XII shall be completed without unnecessary delay.

Sub-section (2) of section 173 CrPC merely emphasizes the duty to
forward police report as soon as investigation is completed. An investigation is
said to be complete on formation of opinion by the police on sufficient
evidence, and not on possible evidence. o7 A report is to be filed on the
formation of the opinion by the police officer, so, it is the opinion of the police,
not of the court or any other authority, as a final step in investigation.! Further,
it is to be noted that the filing of the charge-sheet is not a part of the
investigation but it is on the completion of investigation. The report shall set
forth the names of the parties, the nature of the information and the names of
the persons who appear to be acquainted with the circumstances of the case.
The report shall also mention whether the accused if arrested, have been
forwarded in custody or released on their bonds, and if so, whether with or
without sureties. A communication as per section 173(2) (ii) CrPC must also
be sent to the person lodging the FIR that a police report has been submitted
before the Magistrate.

The sub-section (2) also underlines the importance of the promptitude
and diligence in the investigation of cases. Every investigation shall be
completed without unnecessary delay. Any slackness on the part of the
investigating agency can result in the disappearance of material evidence which
might otherwise be available and thus prevent the effective detection of the
crime.> Apart from this prolonged custody of the accused before trial for
various extraneous reasons can be done away with. However, the delay in
submission of charge-sheet may not always be a ground for quashing of the

proceedings as held by the Supreme Court in Seeta Hemachandra Shashittal v

state of Maharashtra.*
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A. Forms of Final Reports:- Generally, the final reports are submitted in four

forms. They vary from State to State and usually the instructions given in the

Police Manual are followed. The forms of final reports are:

(1)

(ii)

(iii)

(iv)

Final Report True or ‘A’ summary — If at the conclusion of investigation,
it is found that the case is true, but there is either no clue for its detection
or there is no evidence or the evidence is so inadequate improbable,
obscured and untrustworthy that no court would ever agree to convict the
accused on the basis of that evidence, the investigating officer should
submit F.R.T that is, final report true in the case. It means that the case
reported to the Police is true, but evidence is not forthcoming to justify
prosecution. In some parts of the country this sort of a final report is

known as ‘A’ summary.

Final report false or ‘B’ summary — when on investigation, the Police
officer finds the case of the complainant to be false, there is obviously no
question of prosecuting anybody on the strength of such a false
accusation. He must therefore, return the case as F.R. false, that is, final
report false, and if evidence is sufficient to justify the prosecution of the
complainant under section 182 to section 221 Indian Penal Code, he
should take steps to prosecute him in due course of law. This final report

false is known in some parts of the country as ‘B’ summary.

Final Report Non-cognizable or ‘C’ summary — If at the close of
investigation, the investigator finds that the case is a non-cognizable one,
he should submit F.R. non cognizable, that is, a final report on the ground
that the offence is a non-cognizable one. In a case of this nature the
parties are left free to fight out the case in a court of law, or the Magistrate
may take cognizance of the non-cognizable offence on the strength of the

final report itself and summon the accused to stand his trial.

Final Report mistake of fact or ‘C’ Summary — When after an
investigation the investigator finds that the case arose out of a mistake of
fact, he should close the investigation by F.R.M.F that is final report
mistake of fact. In some parts of the country this kind of final report is

known as ‘C’ summary.
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In short, investigating officer should have any one of the following

grounds for submission of a final report:

(1) When the evidence is utterly inadequate, improbable, untrustworthy,
incredible and absurd; or

(i) When the case is to be found to be false on investigation; or

(i1) When the case is found to be purely non-cognizable nature on
investigation; or

(iv) When the case if found to be based on a mistake of fact; or

(v) When the case is found to be based on mistake of law or civil in nature.

If a final report is submitted at first, but on further investigation ordered
by the superior police officer as per sub-section (3) of section 173 CrPC, the
investigating officer finds that the accused has committed an offence, he is
naturally bound to submit a charge sheet against him superseding the final
report. He can do it on his own initiative, or under the direction of the superior
police officer. This order is administrative and not subject to any control by a

court.5

On the contrary, in Mutharaju Satyanarayan v Govt of Andhra
Pradesh & Others © the High Court of Andhra Pradesh has held that even
when the State Government directs further investigation into a case, it cannot
direct that a charge-sheet be filed against the accused persons. At best the
investigating officer can be directed by the State Government to conduct

further investigation.

B. The Police to Supply to the Accused with the Copies of Documents
filed to the Court:- Under sub-sction (5) of 173 CrPC, the investigating
officer, while submitting charge-sheet, is under obligation to forward all
documents along with the charge-sheet. An omission, due to a mistake, to
forward all the relevant documents along with the charge-sheet cannot preclude

- the investigating officer to subsequently seek the permission of the court to file
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the remaining relevant documents.” If for any reason the police officer
considers it convenient, he may directly furnish copies of these documents to
the accused. Where the prosecution seeks to put in additional documents,
copies thereof should be supplied to the accused as held by the High court of
Rajasthan in Alarakh v State of Rajasthan.® On the other hand it has been held
that the provision to supply copies of the documents to the accused is
mandatory and in the case of non-supply, prejudice would be presumed and
need not be proved by the accused.” Section 207 CrPC enjoins on a magistrate
in any case instituted on a police report, to furnish necessary copies to the
accused. Under section 208 of the new Code, even in cases instituted otherwise
that on a police report,(i.e., in complaint cases) copies of statements recorded
under section 161 or under section 164 and of the documents produced before
the magistrate on which the prosecution proposes to rely, must be supplied to
the accused. This is subject one condition, viz., that it is applicable only to

cases exclusively triable by the court of sessions.

C. Courts have no powers to direct the Police to submit Charge-sheet,
when the Police has already submitted Final Report:- In N. S. Bain v State
( Union Territory of Chandigarh)," after referring to sections 173, 156(3) and
190 CrPC, it was observed by the Supreme Court that “....on receiving the
report police, the Magistrate may take the cognizance of the offence under
section 190(1)(b) and straightaway issue process. This he may do irrespective
of the view expressed by the police, in their report whether an offence has been
made out or not. The police report under section 173 will contain the facts
discovered or unearthed by the police and the conclusions drawn by the police
there from. The magistrate is not bound by the conclusions drawn by the police

“and he may decide to issue process even if the police recommend that there is
no sufficient ground for proceeding further... However, he cannot direct the

police to submit charge-sheet.”

However, a magistrate is not debarred from entertaining a private
complaint merely because he has already passed an order accepting the final

report submitted by the police. 1
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It is also made very clear by the Supreme Court in R.Sarala v Velu &
Others ' that there is no role that the public prosecutor has to play in filing of
the charg-sheet, and the court cannot direct the investigating officer to consult

the public prosecutor before filling the charge-sheet under section 173 CrPC.

D. The Police to submit Supplementary Report on further Investigation:-
The powers of the police to investigate further, under section 173(8) CrPC , do
not come to an end after cognizance of the offence is taken by the Magistrate."
Section 173(8), provides for forwarding a supplementary charge-sheet and not
the one contemplated by sub-section(2) of the section 173. The number of
investigations is limited by law and where one has been completed by the
submission of a report, another may be set in motion on further information
being received. As held by the High Court of Allahabad in Mangal Singh v
Rex.'* that at any rate further investigation in respect of other accused or other
offences is not illegal. Even if the case was closed after the filing of the final
report, the police could conduct further investigation upon obtaining fresh
material, and the permission of the court. The result of such investigation could
be filed in the form of a charge-sheet, the magistrate is competent to take
cognizance of the offence on the charge-sheet.!® There is nothing illegal, when
further investigation is conducted without the permission of the magistrate as
clearly held by the High Court of Bhopal in N. P. Jharia v State of Madhya
Pradesh."® In the specific case a final report was submitted after the completion
of investigationagainst the accused. Later supplementary report stating that
there was a prima facie case against the other accused in the same case was
submitted,. It was held by the High Court of Patna that such action of the
police was permissible and it was a case of re-opening the investigation. 17 The
law does not mandate taking of prior permission from the magistrate for further
investigation. Carrying out of a further investigation even after filing of the
charge-sheet is a statutory right of the police. The police can exercise such right
as often as necessary when fresh information comes to light. The Magistrate

also has a discretion in the matter to direct further investigation, even if he had
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taken cognizance of the offence. A distinction exists between further
investigation and re-investigation. Whereas reinvestigation without prior
permission is necessarily forbidden, further investigation is not. The dictionary
meaning of ‘further’ (when used as an adjective) is ‘additional’; ‘more’;
‘supplemental’. ‘Further’ investigation therefore is the continuation of the
earlier investigation and not a fresh investigation or reinvestigation to be

started ab initio wiping out the earlier investigation altogether. '®

It is well within the powers of the High Court to order for further
investigation under section 482 CrPC or Article 226 of the Constitution when
due to negligence or dereliction of duty, the relevant material evidence has
been side-tracked or withheld by the police. When the High Court under
section 482 CrPC found the conduct of the investigation into offences under
sections 498A and 406 IPC to be negligent, not only a direction for further
investigation but also a direction for the change of the investigating officer was

made. !’

It may have been appropriate that the magistrate, who takes cognizance
on the charge-sheet, should have had powers to order the investigating agency
to conduct further investigation on aspects that had negligently or deliberately
been left out of the investigation report. However, in the absence of a cogent
and explicit provision CrPC, it may not be permissible for the magistrate to

order further investigation after a charge-sheet is submitted before him.
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