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I 28-10-p6
i- Appellant by *'Shn"a.u;nathur Lith Shri Saran,

BaSpoudents 5 and'a‘ by Sbri Ko Bha.rgava. with Shri Bapat.
. " ‘ © . ‘CounSel ror the wpﬁlhitn’t has filed

! / Iyt

g}

ol uy tomormwv, o ' .

4

T.4,5361 /96 ror ameniment m the stay applieation.
X proposed &mendxnent appears to be rormal in

,nature which would clarify tba prayer It is,

)\ereroha alloWea. Agxendment be ingorporated |

[

Tt éppea.ra that oo aeopies have been supplied
to reSponxiebt Bo. 4 the state of M.P, Besmndanh
? " 20 are said to be prororma reSpondents &5

|
A
?

they were themselves petitionars along with the
}sent appellant before 1earoed Single Juige.

; Now, ocoples e supplied to°respondent no. 4 |
;)y tomorrow, ‘ T

| List on 1-11-1996 as %greaa.

‘ " Registry to take proper steps for 11sting

|

the case on the fized date., . l g .
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1(A)
nager. E
1mplex Engineering & Foundry Works Ltd.,

nit-III Tede:ara. Rajnandgaon,

anager,
Beekay Castings Ltd.,

"OORES ghilai.

ll.

12,
13,

14,

15,
16,
17.

7 j : 18.
19,

20.

Manager, Beekay Engineering Corporation,-
Bhilai,

Manager, Beekay Engineering Corporation,
Unit-II, Bhilai, -

Manager, Bhilai Engineering Corporation,. .
Urla, Raipur. |

Manager,
Bhilai Engineering Corporatzon.

Impex, Bhilai,

Manager, Bhilai Englneerlng Corporation,
‘Unit-II, Bhilai,

Manager, Bhilai wires Ltd.,

Bhilai, | ' ’ -
Maiager, Chhatisgarh Distilléry. |
Kumhari, District Durg,

Manager.”Vishwavishal Engineering Ltd.,
Bhilai,

Manager, Simplex Castings Ltd.,

Unit-I, Bhilai,

Manager, Simplex Castin;s Ltd., Urla,
Unit-1I, Raipur. .
| .« Proforma Responden

LETTERS PATENT APPEAL WNDER CLAUSE X OF THE
LETTERS PATENT AGAINST ORDER_DATED 27,9.9§" |

OF THE HON'BLE SINGLE JUDGE, SH.N.K.JAIN, IN

W.P.No.1231196

MAY IT PLEASE YOUR LORDSHIPS:

is

a0

Being agr™rieved by the order of the learned

nipgle Judge date 27,9,96 in Writ Petition ito, /231/9f
pass d by the Hon*ble Shri-Justice N.K.Jain, this L.pP,..

filed, It may be submitted that xespondents No.? i
are only Proforma Respondents as they were partirc
mnsfCA aed no - clief agains® k.~ s clain:-
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L.P.A.No.JSS _[96

«+ Appellant

VS.'

1, Chaimanfresident, |
State Industrial Court, M.P. Indore.

B \02. Member Judge, :
é\ - State Industrial Court, M.P,Indore, =«

Member Judge,
M.P,State Industrial Court,

Bench Raipur,

State Government of M.P., —

through Secretary,

Labour Department M.P,

Bhopal.

Pragati Sheel Engineering Shramik Sangh,
Housing Board Colony,

Industrial Estate, BRhilai,

Chatisgarh Chemical Mill Mazdoor Sangh,

lajnandgaon(M.P. ) B dent
. .e espongents

The Manager,

GianY x Tagy. & Jooade el
Uhiae=l, GHhl.ci,

Manager,

Simplex Enog, & uuide Works Ltd.,
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-BeSpondent no, 5 and 6 by Shpi Bhargava with

case be 11.813:1 on 28th of No

—— Sy | gy e~ -

‘Meanwhile parties shall ma!.mL
stood today. |

Appellant by Shrl A.M.Mathur with Shri v.saran.
Bespond.ent no, 4 by Shrt p.n#thur. P

O3RN

.'
’ 3

Shri Bﬂ-p&to . ) ’ S é B e
Counsel for responde}ts & 5 and 6 t,l.ud. J
zaply to the stay applicatio . o 'kl
¢

Shri Mathur is heard It Ls ¢,40 p.n s

The arguments are likely to ‘.‘
In view of the above, 1t is

ake ssme_,tipg, -
1rectgd.p1at tho'
1996, Foglstyy

shall taka sbaps for cons titwting Speclal Ben‘qb -
Chief. Justice, .+

vy~

as direct®d by Honourable thd
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"%{’f}'& i hrd Rohlt Arya. | Ve T T L
ookl espondents 1 to 4 by Shri Piyush Mathur,

1§ .espondents 5 & & by Shri Bhargava with-Shri - ;

i apat, . AR o 7 '

J‘ y obody appears for respondents 7 to20as they are .

‘ormal parties in the case and nfo relief has been
73 sought agalnst them. o
! ' Shri Nair, who appeérs for Mdtal & Engineering Horkers'Q,
tull mion, Bhilal, Submits that he wants to make an application
Tor being made party in the casg. He has already f1led |
i 'mguappncauon in L.P.A.No,163/96 which also arises
SR 1t of the same Judgment.
In view of above it 1s directed that the case be
sted in the second half of 6th December'96. It is
ely to continue on 9th as well. The Registry to take.
eps for constitution of speclall Bench. ‘
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-Appellant by Shri A.M.Mathue with Shri Saran

and Shri Rohit Aarya.
Responduuu No.l to 4 by Sm'i Piyush Mathur.

Respondents No.5 end 6 by Shrd Brargava with Shri - &
"_... .

Bapat. No-body appears ror Respa;dents No.7 to 20 "‘I\,,
. “{

N

nwuvmum as they are rormal parties | 'j'
in the caSQ and no relief has ‘besh sought against thn
Shri Mathur is still on lhis 1#:35. It 13 4.3OPM a.nd
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Appellant by sri v.,Saran, | L ’

ReSponde nts by Shri Bapat and’ Shri Se th, i
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N ,,)j Appellant by Shri L.M.na.tbur o N
;0.7 |wEn sart v.saren, R R
RN state by sari G.Dasai. o L
gt No-body &Dpea.rs for other R o R
Wit {respondentse - IR o
il shri- margava,Senior counsel | - ._ CoL e
ST" reported to be ailing and has Co L o
il _gon,ev for checking. Shri &pat. uha§e SRR .‘ o
name .glso appears 1is not present. © - oL
In view of above as Swri |’ | B
Hargava 1s :I.ndisposed, we accept SRR v o
the prayer. . . o . ' . o
73 1 .. List the case for mrther - N
i .arguments on 27.3.97 as prayed ‘ o B
{ {tor by the parties. - T . . S

; .. % . ) R ’ . . 3 . -
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Hon'ble Shri Justice ReD.Shikla &
Hon ble Shri Justice J.G.,Chitre.

L.P.AN0,155/96

Manager, Kedla Distillery,Bnilai
, Ve
| Cha.iman/President SeleCo & Orse
ORDER
Per B,D,Shgg 1a,J
THIS order shall slso dispose of L.PeAJNOS.

' 156/96 (Manager,Chhatisgar Distillery v. Chaimman/
President State Industrial Court & Ors), 162/96 (Manags
Btilal Engineering Corporation v. Chairman/President, \
State Industrial Court and others), and 163/96 (lManage
Sinplex Engineering and Foundary Works Ltd.& ors. V.
Chairman/President, State ® Industrial Court & Ors.) a

all the four raised common guestion of law and facks.

1. - A1l the four LPAs arise out of the Order dat«
27.9.96 of learned Single Judge at Indore Bench passex
in W.P.No.1231/95.

Resnondents No.7 to .20 in LPA HNo.155/96 and
150/90 are proforma res;;ondents. No relief has been
-ought ggains‘. then. Resnondents No.,7 and 8 shown 1n
LPA No.155/9¢ and 156/96 have filed LFA Mo l6& GCe
nespondent No 3 showr in LPA No,155/96 and LPA No,l¢
Tooe Nled LR A0,168/96. | |
1 Brief history of the case is that Stat: (.
ment in exercise of nowers Under Clause (a) of Sec.
7f he MJPJOnustrial Relatic s A+1.1950 (her inas

re’ ;rr-d O 5 Che pe. vet:
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afg e ot ¥, Fems weT o 3y gl
T wmr auEr e arfey Iw ddy ¥ faatwe!
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i fea ar roter? Fasry agr 30 e ar
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fed arar arfey ¢ | -
§33 wr Gav ¥ genfed oroATsy e ¥ar quar-
o g vd afmn & 9 ofg 72 at swady ®
fagtas &t wor e foo orar arfee 9
3. Industrial court received reference order and .
t;ook it ;m record, on 5.3,93,Fhe case wa;'-ismd 91. ffgi
On 11.3.93 notices to both parties were directed to be
issued and the case was fixed for 27.4,93. Notices,in f:
were 1ssued on 23.9.93.0n 27.4.93 appellants ralsed prel
minary objections before the Industrial Court. The.‘case'
was fixed foi' reply. Judge of Industrial court vide orde
dated 20th Dec.,94 referred the matter to President,
Industrial Court for constituting a Larger gench. The

Reference was received by Industrial Court at Indore on
22. 2495 and the case was flxed for hearinz on 27 ~ &

Arguments in the case were heard on 24,4.95,
4, DI "=ien pineh of Industesst © - 0 .'.';";Eo‘ L
wil 92GEL U w695 Viue Mnnexurs s /.
State Government vide order dated 27/31-,:53:
A — | | :
11%



WPIXED AT INDORN §

B3t

( Amnexure A+48 to A-62 of petition ) amended the
originai reference by adding one more term of Reference

whiéh reads as follows s=-

.

§* @ 3PS 3 3 d1 o fase ¥ gefan ST
; ¥ Qe e T vToATS @ foaTa T FRTEM
- | ety e yfen Tren gera & & RfTa 2y
" . afg e saddy ¥ fus @ wr £ T
- arer arfew 90 -
| 5. ippellants here, filed W.P.Fo.1231/96 on
15.,9.25 and claimed follb\d.ng reliefs s

"(a) Order of respondent No.l and 2 dated
31.5.95 be quashed; & B

(b) Order of Reference by State Government
as contained in Annexures- N1 to V15
and A48 to A/62 be quashed and the
interim relief prayed for was :

"the proceedings before the Industrial
Court,Raipur, respondent No.3 be
stayed,"
The case céme up for hearing before the leamed
Single Judge on 22.2.95 and Hamdust notices were directe
. to be 1ssued:
6e After passing of the order of Reference by the

tave Goverr nt ané during the pendency ' wetit

L

tho procsall gy contimicd b‘ez‘ore'.ne Incas Beal o . ai
Raipur with following orders and directions 3
(a) Respondents No.5 and 6 filed statemc.  of

- - - a ~ -~ -



AT gy

(b)

(e)

(d)

fwdeg

case was fixed for hearing on 11.10.95.
The case was taken up on 12.9.,25 at the
request of advocate of Union (Party No.l)
Claim was filed by respondent Union Aa.nd ]
the matter was directed to be fixed for

‘hearing on 10.10.85 on the question of

interim relief.

Notices waere served on respondents on

'6"10-950

As the Presiding Officer was on '1ave-

on 10.10.95, the case vas fixed for
12,10.95. A

On 12,10,25 appellants here filed app- .
lication for adjournment on grounds
That a petition has been filed before

the 3on'h1e High Court Bench at Indore

- challenging the order dt.31.5.25 passed

(e)

by State Govt. It was further submitted
that statement of Claim has to be filed,
Lvearned Indu st‘rial Judge, Raipur(respon-, |
dent No.3) rejected the application and
proceeded to hear argumm'hs'ex parte and
after heavring the parties passed an c;rdeﬁ
that the management of Appellants here>
and co-respondents (other than respruceat
No.l to 6) shall reinstate the employces
wl0se .1ames appear in Anne.aure ér:.c‘l..';r—ﬂ
#.Th Refer=nce or in th- - 'temnails
aiiployer was directed to make paynelt r>
wvages drawn by them at the time of %ernin

{
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tion and further directed complianée .}
| order within one month., Case was direct
to be fixed for hearing on 9,11,95 Aniu
X/1-A & X/1-B.

7. " Learned Single Judge after hearing the
parties stayed the order da:bed 12.10.05 vide X its ¢
dated 3.‘11.95. This order continued till passing of
final order dated 27.9.96. |
Thereafter a.ppell_ants here, by amendmer
inserted a further relief and claimed that imnugned

order dated 12.10.25 Annexure P/7 passed by Industri
Court at Aaipur be quashéd. |

8. Learned Single Judge dismissed the pevi

" bn following grounds $=-

(1) Term No.4 of the Reference has been
decided by the Member Industrial Court,
Raipur, by order dated 12.10,95 and the
same can be challenged only at Jabalpur
- (11) The order of Industrial Court 1s onl
interim in nature and as the Tribunal h
Jurisdiction to decide the queétion the
High Court will decline to interfere, .

- (1ii) Section 51 of the Aet 1is not contro
by Section 62 of the Act which applies
pmceedings before *he Laibour Ccu.” +.¢
proceedings U/s.51 of the jct before th
Industrial Court and,the-efore, puist o
Yimivation faisec wa: also .ejected

Learned Single Judge further held that order of Re:

made by Government are executive in naturc and i is

recessary %o give reasons or its de-fslox
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L.P+.As have been filed.

10; Contentions of learned counsel for appellan
are that the Industrial Judge by way of grant of interin
rel.cs has gra.hted final relief which is not permissible
under law. Learned I'ndu strial Judge has granted relief
of reinstatement vhichz could be grefnt‘ed only after
deciding term No.3 of References
| That Terms No.l and 2 of Reference raises

industrial dispute while individug.l examination will
have to be done by Labour court‘ for subjects covered
under Term No.3. . | "

That, Division' Bench constituted wider
orders of Président,Industrial Court has given a finding
that the-cases of suspended workers could not be ‘rererr;
tut learned Member, Industrial Court, has granted inter
relief over looking the said order which is illegal ber
se.the Industrial Court has passed blanket order of
reinststement which 1s also illegal. |

‘No reference could be made without obtain-
ing consent and willingness of the parties and no such
consent and willingness was obtained from parties as
required U/s.62 and 62(1)(a) of the Act and, therefore,
Referents is not competent and tenable in law,

Texmination of services of employees fell
within 3:hadule 1Y of the Act and £; zuch. aay proceedil
for res; v ug the dispute enuls he romnenced 7'¢ 67 of
Lhe Act bejore tle Labour Court only. As no :uch procee
ings uere. commenced the remedy is barred. In «uch g

situatioinr no reference .mld ¥ a7 U'.ElL . e 'L,

YL" Q'?C
17
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B JJ)_.«:;!) The question of termination and suspension
m;'(){'b of amployees could be settled by other means as there
is complete set up of machinery in the hierarchy of
”NDOBR' Labour Courts and,therefore, no reference could be made
under Clause (a) of Section 51(1) of the Act.
That, the report by Counciliator under
sub-section (2) of Section 43 and forwarded by the
Chief Conciliator to the Government has not been made
x available to Industrial Court end,therefore, the referen
::; 1s incompetent on this ground also. |
‘s | That, since relief clalmed by way of interi
\ application was allowed to be amended it relates back
1' to the date of filing of petition and as the same was
JL brought to the notice of learned Single Judge on 31.10.9
&3 " learned Single Judge ought hot to have refused to '

adjudicate on the matter, _

| That, 398 workers shown in 1st 1ist (Pages
65 to 68 of Paper-book) and in second list (Pages 83 to
90 of Paper-book) 354 employees have been shown to be

suspended. NoO Reference of suspended workers could be

made. , .
That, workers were suspended/teminated in
the year 1990-91. The Reference has been made on 6.2.93

i.e. nearly after two years which is against the
provisions of Section 62 of the Act.

' That, there was u zonciliation b1* n~ reno:

was sent to Industrial Court before referring the matte:

TOs €8 aed Se4,31(1) of the fot.

3 : ' That, iaterim-oider was pussed b SLwal

Court during pendency of the case before this 2ench of

RUTE

High Court and,therefore, that could be sgitatcc In the
i H7q ‘
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present petition.

Learned Single Judge was not correct in

FIXED AT JNDORER 3 smissing the amendment application I,A.N0.4563/96
on ground of its beilng belated.

That, the State Government has added 4th .
term of Refercnce without giving an opportunity of
hearing to the parties and without recording reasoms

" and xha satlsfaction thereof. -

10. ' Counsel for respondents on the other hand
raised a preliminary objection about the maintainabill
of petition at Indore Bench of M.P.High cdurt and furt]
submitted that Jabalpur Bench of this High Court has
exclusive jurisdiction over the matter. )
It hus further been submitted that in a
di fferent ﬁroceeding the contention of appellants here.
.has been rejected and,therefore, the same can not be

agitated nowe.

On merits it has been submitted that the

powers of State Government U/s.51(1) of the Act are no!
in any way controlled by the provisions of Sec.62 of t
Act. It is an executive order of State Governmedt and,
ther=fore, no reason was required to be ﬁssi;med. :

The matter was already referred by earlie:
order and therefore, there ﬁas no necessity of giving ¢

opnorturiity of hearing the partles before reve=» ag

Term No .«:,
11. The fMost pnint that & iz for tu .. 44
in twe ez - s &s U whelinsr wnis Beaen has . ictdle

to hear the matter ?

yo These LP)s are direcr.ed against “» corder

217
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m".dn would 1ie at Indore Bench only. On a reference made 'b‘
Nooﬁm‘rearned Member, Industrial Court at Raipur, President
Ihdustrial Court,Indore, constituted a Division Bench
who decided the matter by a common order at Indore on
1.5.95 (Annémre A/47) and rejected the objection wi
a direction for reference being placed before Raipur .
‘Bench. o | |
The petitionmx was filed before Indore
Bench of‘High Court on 15.9.95. Thus, Indore Bench of
High Court was ceased of the matter. In such a situat
the subject matter under the consideration of Indore
Bench ¢ould not be heard at any other place unless t}
cases were also transferred to Bench at Jabalpur unde
orders of the Chief Justice, |
In our considered opinion,ther:fore, In
- Bench had Jurisdiction over the matter and the object
raised by respondents about non-maintainability of Li

at Indore is,therefore, dismissed.
12, | Section 61(Ch.X) of the Act deals with

the powers and duties of Ladour Courts, Industrial ¢
or Board of Arbitration and certain other matters, S

62 deals wij:h the procedures before the Labour Court
Section 11 deals with the constitution of Board.

' It has been sumitted on behalf of the
ann.:.lants what without aconting the proceszd.ngs or.
conriliation or without obtaining 2 report from the
tone. L .avor or the Chier-concilialur,zs "he c¢ase may

be, thz State Government could not make : Re ‘zrenc2

Y —
7\1
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to the Industrial Court.

13.

SBection 51 of the Act reads as followss

" 5. Reference of dispute:s to Labour Court,
Industrial Court or Board e¢--

('1) Notwithstanding anything contained
in this Act, the Government may, if on a
roeport made by the Labour Officer or other-

wise it is satisfied that an 1ndustrl_r'
dispute exists, and =~

(a) It is not likely. to be settled by
other means; or . ‘

.' (b) by reason of the continuance of the
di spute .= ‘

(i) a serious outdreak of di sorder
or breach of the public peace is
likely to occur j or

(11) serious or prolonged hardshio
to a large section of the community
is likely to be cause; or a

(111) the industry concerned is
likely to be seriously affected or
the prospects and scos’e of emvloy-
ment therein curtailei; or '

(c) it is necessary in the pu‘blic )
" interest to do soj '

refer the dispute or aany matter
appearing to be connecied with or
relevant to the dispute for arbitra-
tion to a Labour Court or the
Industrial Court or a Board 1

Provided that s-

(1) no reference under thisg section
shall be made to a Board (without

referring the matter to the parties
and obtaining consent)in writing of
one of the parties to the disputej

(11i) no reference shall be made to !
Labour Court under this section if
the matter in disoute is included 1
Schedule T or if the dispute is
befiween employees wid amployees.

(2) A copy of the reposrt sent by
Conciliator under sub-section(2) of
3ectiosn 43 and forwvarded by the Cri
~em 3liste Yo thl ‘fate dovemmez
ander sehb-zaction 1 A the saldg
s2chlen anz=li als: i maae availall
to the Latour Cou!t, r the Industr
Court or the Boari, :s the case mzy
before 1t procecds to deal with the

” - reference uader s .ceetion(l).®

Ly

Coee
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Learned counsel for appallant has further
fsutmitted that in view of provisions of Seec.51(1)(c)(it)
if the matter falls within Schedule I, no reference

that reference No.l and 2 are conver¥ed under Item No.9
of Schedule I and Reference No.3 is covered under Item
No.6 of Schedule II and therefore, reference of It-- No.l
and 2 are wholly illegal, |

Government should have waited the» report of |
Conciliator or the Chief Conciliator as required U/s.
51(2) of the Act and,therefore, in absence of report
also the raference is bad. |
158. - It has also becen submitted that notice of
challange was also never issued by the employer and no
rcference with respect to declaration by Indastrial Cmu't
vas made. In such a situation the blanket reference
without adhering to other requirements is illegal per se.
16. The contention of leamed counsel for
'respondents herz, on the other hand is that because ot‘
non-obstante clause State government made on informatisn
received otherwise and on its own satisfaction ébout
the fact that the Industrial dispute exists and is not
likely to be settled. State Government apprehended
serious out break of desorder, and serious and ﬁrol‘on'ge&
hardship to a large section of the comaunity and,there-
fore, has made Reference in its discret1 n and in
3203l se of powers U/3.51 ol the Act.
17, Looking to the non-ob_stante clause in
Hoc lon o1 of the &L¢. The paver of re. zrence ap,)ea, c

Lc executlve in naturce In-expactional ca:es govemment

,“7
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is not fequired to wait for the report of the Conciliator
U/s.43 or existaence or pre existence the requirements
~of Section 31 and Section 82 of the Act.

Now, therefore, it is to be seen as to wheths
existence of condition as provided U/s.31, 43 and 82 of

the Act is necessary before State Government could make

Reference to Industrial Court. , |
Similar question arose before the Supreme

Court in a Case reported in AIR 1966 S.C.497 (Ahmedabad

Millowners' Assoclation ve. Ihe Textile Labour Association) |
whereby it was held that Section 31 is nct a condition

e —— o

precedent for enabling the State Government to make a

reference U/s.51 of the Apct. The language of Sec.51 is

‘-very vide in scope and authorises the State Govt. to ‘

refer an industrial dispute for arbitration provided other?'}

conditions are satisfied. |
On consideration of langnage of Sectidn 51

of the Act it is clear that Section 51 is not con,trol]..éd

by anything contained in Section 31 of the Act. L AIR

1969 M.P.248/-(Paras 3-& 8) (Employees of Asbestos Cement
 Ltd.,Kvmore v. Industrial Coyrt, M.P,Indore and others).
18. 'So far as the point cf .'L‘-.mitation is
concernad, thai dispute is barrea by tlue. The same cane
B¢ rals2d during hearing before the Irdustrial Cou.rtf |
Parties a.e fMue to rai e reint of Jindt:

tion before the Industrial Ccurt. It wou 4 not be proper

$

H
far this court to adjudicate this matt :r at thls stage '
without affordi ; the nar*i2s % 1lam -idencz on the
‘ i
point, :
]

1a The n2 4 we'vh © o a i e, deterain tisn
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is as to whether the cases of suspended émployeeé could
" be referred.

We have perused Schedules Iﬁand II, In
our consldered opinion, it 18 the case of dismissal of
employees that could be ralsed by way of Industrial
dispute and not the case of suspension. In such a
situation the case of suspended employees could.not
have been_referred.‘The very reference of suspended
employses, as per the list referred above, goes to
show that there has been k non-application of mind.
Either it has been done to help the employer and
frustrate the whole proceedings or have been made in
total disregard and ignorance of law. However, this
matter can be ralsed before the Industrial Court who may
decide the issue so ralsed and may come to its own
conclusion. The parties would be free to raise this
point before the appropriate forum after adjudication by
the Inaustrial Court. | -

| We would not like to alxsr dwelve into the
matter as the cases of terminated employees have also |
been referréd with susvended employees.
20, It 1s not in dispute that on a Reference
by learned Single Mamber of Tribunal to President,
Industrial Court Division Bench of Industrial Court was
formed who after hearing the parties decided the matter
determinedvisSJes and iemanded the :use for decision to
Single Judge of Industrial Court for adjudication.

Division ®:nch ot Irmistriel Court a.. =
made an chserwil-~r “ha” the ass Cosnepended o v es
could not be referred.

We are in complete ag--cment with the

)
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observation of Industrial Court with respect to
Reference of the cas2s of suspended emplayeés.
9. In view of above it has to bhe seen as to
whether executive decision of the State G;vt. has been
made without proper application of mind or whether it
is capricious in any waye.

The ligt of suspended workers has been
at tached alohgwith referance while referesnce has been
made for examining as to whether dismissel and termina-
tion is prover. This goes to show that thére X has not
been proper application of mind ut as this question can
be raised before the Industrial Court and,therefore, it
would not be proper for this court while dealing with
the LPA to interfere in the matter, |
22, Section S1(c)(11) of the Act prohibits -
reference to Labour Court if the dispute is included in
Schedule I ut as observed in earlier paragraphs the
decision of government is not controlled by Section 31
of the Act. The State Govt. 1s free to méke reference
even on those subjects as well even in absence aof any
notice of challenge by the employer.
23. The next point that arlse for determinationm
is as to whether reference Noe.4 could be made during
the pendency of the case before the lndustrial Court,

It 1s not in dispute that after the Divisio:
Bench of Industrial Court remanded the case to Single
and before hHhe maiter could be tzkemup Ly Ind.Court Rai>
Bruxat Judge of Raipur Industricl vuurtz__btate G. -armpent
mede veference No.4. Thus referenceé Item No.4 nas been
¥ pevmission was soupnt %rom P.d.of Industrial "=>.rt.
m-de ten the .atter was subtjucioes/This aoild . 2 nF o,
interference in the judicial p:oce;ﬂings. Relerwne: ltes

No.4 in fact interfers in the ju-iciel proceedings whic

il



3-15-3

is not permissible under the law.

It may further be noted that before making
the reference of Item No.4 the parties to dispute were
never heard. They were never given an opportunity to
state as te whether such a reference is necessarye.

A4, Section 107 of the Act provides about pass-
ing of the interim orders. It is for the parties to the
litigation to approach thefourt for passing that order
and the cou.r't after considering the facts and circums<a-
nces of the case may pass the order. Thus, firstly,
the reference No.4 was wholly u.unééessary as the court
has inherent powers a-nd powers as provided U/s.107 of -
the Act kupx to pass interim-orders if the necessity
arises; secondly making a reference for interim order
without leave of the court
during the pendency of case/amounts to interference in
the due process of justice. Now, therefore, it is to
1%% ee?é%&-ef of}xrstt!fge, \aiaoettr:er Reference No.4 falls withirn
25, In our hupble opinion Item No.4 of

within- -
referznce does not come /xxthe ambhit of Sec.fl of the

Act desnite non-obstante clause, Sta*e Govt.has no

pover to enlarge the scone of Section 51 of the Act. '
In such a situation the Item No.4 of Reference would
be ver se 1llégalo _

Le " Now the lé.st point that requires for
determinatioh is as tu vhethar fnre hlenket order »f
reinsiatemont =3 civecte. vide U0 -+ datel 12.20 5
of the Industrial Court could te nz e.

. ‘The fundsmental pri--.ple of justice 1is
that .mstiée should L5t only be - koo o4 sh™ild b

e oy vy Ty Movwve “5Han 0 Née



cut

$-16-3
Learned Industrial Court in a similar
gltuation (Page 295~296 of the Paper-book) adjourned

the case. Parties (appellants here) were not given due

- opportunity of replying to the prayer of interim relief.

Even otherwlse, the matter was pending before the H"igh
Court and therefore, the order. of reinsf .ement should
not have been made in post haste.

28, ' i..earned Industrial Court,in fact, has -
answered Item No.3 of Refercnce by way of interim order
without giving opportunity to the opposite party.

2, . Though it is true tat Section 107 of the

| Act authorises the Labour Court /Industrial Court to

pass interim orders for granting interim relief mat .
before granting 1nt'erim rel:,ef the court is required to
see the prima facle case irrepeirable injury and balance
of convenience. It is mandatory for the Industrial Court.
Lahour Court to ﬁnd as to whether there is a prima fac:
éase in fawur of the peréqn seekin g interim reliéf it
must also take into account that irreparable injury is
likely to be causzdand also has to be considered balane

of convenience.

-

"After finding that there is a prima facle
case, the Court has to consider whether the
varty seeking extra-ordinary relief of injun-
ction could be compensatad in terms of money.

- S0 fur as the doctr’ne d3f welative or comna-
yraslve aaiary o araed, LY re, 3 upon
particular or neculiar circumstances of each

.

casse FLArdiy, i axl has to e 5 - Thet

balanes 25 sonve. we L3 Lt L& 4 uiw
party la goantin | L. mjm'n.eti-.:n i3 .n fagour
~ of opposite part: v its refulal. The extra-
ordinary nature ¢: he rancdy by injunction
( ecalie *rr .ore?u. 1t Gion ¢f tals guiding
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principle and it can safely be said that

rerely injunctive relief will be granted,

when it operates inequitably or to control

the real justice of the case, in case of
employer and employee whether it affects
disecipline, Besides there are host of consider-
ations and one of them is that while rranting
interim relief, the whole relief is not granted
without enquiry or trial of the case.®

ceee / 1990 J.L.J. 66 _7

0. If we examine the application anmd the order
passed by Industrial Court in this s ck~ground regarding

interim relief, it appears that there has been total
non-application of mind. Learned Judge never tried to

see and find as to whether three prerequisites for grant-
ing interim relief were present;

31, It has been submitted by learned counsel for

‘ respo;xdents fhere) that learned S;lngle Judge has refused
to exercise powers U/s.227 of the Constitution of India
and,therefore, no IPA would lie against such order where
court has éither exercised or refused to exercise powers"
U/s.227 of the Constl*mt:}on of India.

32, We 4o not agree with this contention of learned
coungel as the Writ was filed before this Bsnéh of the .
High cburt against the Division Benec: order of Industrial
Court on 15.9.95. The court took cognizance on 22,9.95
The relief sought was for quashmert of order datad 31.5.9¢
and for w quashing the reference itself, In such a
si‘natior appellants here have &) proached this court for
exerel dAng the nowers gr‘;_ = 225 of tne Consyuitue
tion of Indla. This Writ under .irti. le 226 was pending
and the interim gak¥ef order was passed by learned

Mo e Twd o An 192.0F V8 & Mgy & pe “epcy of tals case
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In such a situation the propriety and justice du.nands
that this court should interfere u&m matters 1f
the same is not founded in law or 1s illégal otherwise.

33, The order of interim relief is contrary to
finding of D.B. of Industrial Court dated 31.5.95 the
order vwas passed without affording proper opportunity
of hearinf;ojthe parties. Only Shri Gupta counsel for
other party was present. It would be proper to reproduce
the proceedings which is as follows.

" 2,10,95.

Shri S.L.Gupta,Adv.for First Party Pragatisheel
Engg.Shramik Sangh. )

ghri H.H.Vyas, Adv.for Party No.2 Bee Kay Steel
Casting. He filed an application for adjourn-
ment on the ground that a petition has been
filed before the Hon'ltle High Court of M.P.
Benecia Indore against the order dated 31.5.,95
and elso the order adding to the terms of
reference item No.4 vide order dated 31.7.9S5,

Secondly according to Shri Vyas, the

" reference cases cannot be transferred to
Industrial Court,Jabelpur., Shri S.L.Cupta,Adv. .
f6r Party No.l does not flle any reply to the
application filed by Shri Vyas,Adv. But opposes
it orally with his usual vehemence.

Shri H.N.Vyas,Adv. and Shri S.L.Cupta Adv.
satmitted their respective arguments in respect
of gpplication dated 12.10.95 filed by Shri
Vyas,Adv. :

So far as the arguments by Shvl Vyas thao
thy . iierence has besn made by the covt.uoa oic
#res.acnt,Industrial Court cannot transfer it
from the jurisdiction of Infustfie‘l Courc ‘R~n
o ettt gl Cegred, Jaour i wacerned .'
ey 10T 50 wehilua dne order passed hy the
Hon ble President. The objection raised on this

\ couat duserves to be re jected straight way.

Ho—
1Y

-~
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So far as the question that socme petition
has been filed beforc Ha'ble High Court,
Bench Indore is concerned, Shri Vyas files
copy of proceeding dated 22.9.95.,

But as 1s evident from the said proceeding,
there 1s no stay on the proceedings of this
Court nor it appears to have been admitted.

I,therefore, do not see any reason to
adjourn casé . . -

There is specific term of reference which
is at certain employees. The applicatim filed
by Shrli Vyas is hereby rejected. Shri Vyas
prays for time to challenge the order passed
by me today.

- Shri S.L.Gupta ovposes the contention by
Shri Vyas on the ground that the management
are bent upon stalling the proceedings and
the employee x will not be able to get their
rightful claims. Shri .-Gupta also states that -
the management Party No.2 can ralse the objec-
tions as and when they go to Higher Courts,

Shri Khanuja, 4dv. who 1s also appearing
in other cases on behalf of management urges
that there is no delay on the part of the
management,

So much 1s certain that the reference
has been made about two years and preliminary -
objections had been raised and they had been
decided.

The second Party were therefore well aware
of the matter and could have filed reply to
the application for interim relief. But instea¢
of filing any reply they preferred to focus
attention on matters other than that of interi:
Td s speaks voilvmns about thelr intention.

As the Paréy #0.2 is reluctant to die
reply or advance arguments today and went a

mew.et Iong Jovwat fo the Lo e

rredeed to heaY To Lhe cogumne 7,

3 L.Gupta on the point. Shri Gupta heard.

For orders. |

Sd/ -k
Fember JuAge.
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Later on

Shri S.L.Gapta,Adv. had brought to my notice
that the emrloyees are out of employment since
more than two years. The reference is not
likely to be déclded finally in the near future.
The exnplbyees therefore deserve to get some
relief by way of interim relief. It is hereby
oriered that the managemet will reinstate the
emnloyees whose names appear in the annemre
enclosed alongwith the reference received from
the Govt. In the alternative the employer 1is
directed to pay the employces thei’ wages drawn
by them at the time of termination. The second .
party employer to connly with the order within
one month from today. Parties be informed. .

Put up on 9.11.95 for filing reply to state-
. ment of claim and further proceedings.

P )  sd/- AJ.Sorti.
Meuber Judge. *

- 34. A plain roading of order woull 5501-: looking" to
the word "later on" that the nrayer for interia relief -
was made later and without noticing to other p'é.rty.Thué;:">‘
the order of iéarn_e.d Industrial Court wss unfair and .
arbitrary. ) | BRI .
35. Leamed Industrial Court has anplied double
stand‘a‘.‘rd.'In a similar situation the adjournment was
granted to other party (Paces 95,96 of Paper boox)but
the same was refuse” “¢ appellants.hers. This disereni-

natary behzviour is against the principles of justica.

3B . Lezried ap <% fOr ragnond t has sefisr.d tewe
e N Lbe we oo woda. 3?7 SsCe 2’( :L;.‘,«ll"";li: Ve hi’iazi r
Prasad Guntz) and siiwi.ted that as the order was passed

by Industrial Court ti#: same nas becn coacurred by

- . )

laaw L v . 9% IL2iorgy b Laterl:s nle ln
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Y are in the naturs of Second Avpeal.,

37 We have taken into consideration the legality
of Reference No.4 which was considerad only by learned
Single Judge of this High Court.The same amounted to
interference in judicial proceedings. Even otherwise,
if thezfe was necessity the pa.rties“coulci a;pproaéh the
Judge who was ceased of the matter to see as to whether

the conditions for passing 1nt_'erim order exists and thus

reference was wholly unnecessary and the case law does
not help counsel for respondent in any waye.
38, Counscl for respondents then referred to a
case reported in AIR 1984 S.C,1467 (Sadhu Ran ¥.Delhi
Iransport Corpn.)

. We respectfully agree with the princivle of law

enunciated therein by the Apex Court of this country

has been interference in the pending proceadings and,
thersfore, we 4have declded to exercise our jurisdiction
under Art.226 of the Constitution. ,

3. In view of discussion above we do not find any

the finding of fact should be made as the present L.P.As

The facts of the case referred are different. Here theré

error in the References of Point/Item No.l to 3 made by .

State Government. We,therefore, declined to interfere

in the mat ters Howeswt ¢, we find substance in the

subnission wlth respect to Reference Itenm Noe.4 and the
interinw cx=der nzisel v Tdustrial” -t at Rainur, The
sam2 i1s not Joundec ¢ .aw ang,toercioie, that desecves
to be quashed. ‘

40, As a result 411 the four L.P.4s partly succeed.

~ + - ansnachient’al op?® C nassea 1
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41, - Now the case be put up before the Industrial

‘004  Conrt at Ralpur as directed by the Division Bench of

Industrial Court,xk Indore.

Parties shall appear before the Industrial

Court,Raiour on or before Dth ,..gust,1997,

S o
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" 1% 162 of 1996 and 163 of 199,
S /f)b Mansger, Kedia Distillery,
o Bhilai.
JINGARY -
\_;.‘; ‘ VS. i
pORR
JXED AT 1D Cl)azrmn/Preszdent State Industrial

Couwrt, Indore a.nd others.

RDER

-

Per J.G,Chitre, J:

~ This letters patert appeal has bee;x heard 'fina.ll.y at this
sbage of admission on the request of the parties and keeping in vie
;he wgency of decision in the matter, keeping in view the wlfére
»f the workmen of industries involved 'and smoothness of the indus-

trial relations.

2. I do not find it necessary to repeat the facts as the

necessary facts have been enursrated by my lezrned brother,

3. This apneal is asgailing the correctness, propriety and
lezality of the order of learnad Single Juime of this Cowrt at
Indore in the matter of Writ Petition No.1231 of 1995. learned
cownsel appearinz for the respondents 6bject.ed to the mintainabi-
1ity of this L.P.A. by submitting thet this L.P.A. is not mintair
ble as the subject-matter of controvexy and adjudication pertain:
to territorial jurisdiction of the rmin seat of this High Court at
Jabalpwr and the order under challenge relﬁtes to Article 227 of
the Constitution, the auper;ie-aory jurisdiction of this Court.

4. I do rot find ary substarnce in bhe X jections because the
aprellants are challenzinz th correctness, propriety and ler-a.llt

of the order of learned Sirzle Judge of this High Cowrt at Indore

Narn.. 1N WY“!"’ Tat, ltL)n !‘O Aq‘l o" 1095 LrPvo is intra-c\'ﬁ
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Y in Annexures A-1 to A-15 amd A4-48 to A-62 be quashed;

-2- )

‘ ing by the learned Single Julze of this Bench, Mtramil/
by 3 y of L.P.A, is entertainagble for hearing by this Bench of the
Hi%?HCom't. The order which is being assailed by this appeal shows -
that learned Single Judge has adjudicated the writ petition by treat.
ing it to be connected with Article 226 of the Constibubion,

5.  In the above-nentioned +rit petition the appellants had |
prayed for following reliefs:- -

(1) the order passed by respondent nos.i and 2 dated
31-5-95 be quashed;

(2) the order of referunce by State Government as contained '

L L R

(3) interim relief be granted in favour of the appellants
staying the proceedings before the Industrial Court,
Raipur (respondent no.3).

6. The a.ppella.nté had prayed for amendment in the writ peti-
tion by noving I1,A Nos.4563/96 and 4564/96. By these applications

the ap;;ellanté prayea‘ for quashing ths order which was passed by
respondent no.3 on 12-10-95 (Annexure P-7). These applicatiohé

were disposed of by learned Single Judgs by his observation in
paragraph 10,8 of the order which is under challenge in this appeal.
The applications were disposed of on the ground of delay and b}'
holding that the rain seat of this High Court at Jabalpw possess- |
es exclusive jurisdiction to entertain the writ petition which 'was !

before the learned Single Judge.

7. The othur prayers of the appsllants were disrdssed by
lezmed Cingle Judpe on following ¢rounds: (i) the vrit petiti-r | ]

_——— - .5 S .~

wes prepbu.s as 1w opellents shoalé have walted for the Tinl

|
decieion of the Irdwst-ial Tribunal; (ii) Section 51 of H.P.‘Indua-!
)
triz] Relations Act 960 (hereinafter referred to as the Act for |

»

cory. ey, s nob contyolable Ly provisior -l Seculian o i

sveavdeione af Reetiorn 62 aprly to procecdings tefore tiw lacw
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jd provisions of Section 51 apply to the pweédings before
dustrial Court. By indicating that way, the learned Single

ge dismissed the arguments of the appellants on the point of ‘limi-

W in context with the reference of the State Governrent dated

-2-93; (iii) it is not correct to say that if the mtter in dis-

te is covered by Schedule II then no reference can be made to the
dustrial Cowrt, Tv should be made to Labour Cowrt; (iv) the prﬁ-
sions of sub-gection (2) of Section 51 are not mandatory and (v)
r mking reference under Section 51 of the Act, the powers of
;abo Government are executive in nature and it is not necessaty to
ive reasons for its decision wnless the law so required. Provision

f Section 51(1) do not require such reasons.to be given,

8. The‘ learned cownsol avpearing for the appellams argued
hat thouzh the Government by its order‘dated 26-2-93 mde a refe-
rence to the Industria) Cowrt, Raipur, the writ petition was main-
tginable for hearinz and dec isiAon at Indore Bench of this High Co.w
because the said wrib petibion was asseiling the order which was
paésed by Divis ion Bench of Industrial Court which decided tﬁe ref
rence mde by Industrial Court Raipur at Indore on 31-5-95. It has
been argued that as the cause of action for the eaid writ .patitio,r
i.e. the order of Division Bench of Industrial Court,arose at. Ind,
within the territorial jurisdiction of this Bench, the aprellants
had the right to file the writ petition for the pwrpose of invok-
ing the powors of this Court at Indore Bench for the purpose of

.

quaghinz the said reference mane by he State Government which ha
been rentionsd above an® far yraying for consequentinl reliefs.

The lea ued sowart zvmaarne for the responiecnts o sdser 34 Ui
arguaent by aubmitt.ihg tm.gftht"imyiq 1ed order of reference pasc

by the State Governument and the vroceedings which were to be con
el at Ree o f 7] within the territoris



lants do not have right to file the writ petition for the purpose
~ of iq\_ oking the powers of this Court and for prayingfor consequen-

'9 In my view the contentions of the respondents are correct
\{ mo Wegal. It ir mrtinent to note that the reference was made by
- Indwtrial Court, Raipur to the Chairmn, Industrial Court P, ,at
Indore, the reapondent no.1,to constitute a larger Bemch for the
purpose of deciding the yreliminary objections which were ra.is.ed’ by
the prese.. appellants before it, In view of that reference. ths
Chairman of Induatna.l Cowrt, M.P, constituted a Division Bench of )
_wfuch respondent no.z was the mecber. That Division Bench comprising|
_ of respondent nog.1 and 2 was diciding those preliminary objections
which wore in context v:ith the said reference made by the State
Government and the issves y énx;o%ggg s;ﬂ.rtammg to the jurisdiction
l\_\cf Industrial Court, Reipur to which the said reference was made.
Respondent no.1 could have constituted ‘ffbe Division Bench or larger
i Bench comprising of the members functioning at Indore as well as at
% Jsbalpur or functioning at places within the territorial jurisdic- .
tion of wain seat Jabalpur. Even the Division Bench which passed the
R order dated 31-5-95 could have passed if. by holding the sitting ai. :
& place within ths 'berntorml jurisdiction of main seat Jabalpur.
It mizht have been the .case that for the purpose of office convenlo
ence respondent no.1 might have constituted the Bench consigting of
respondent no.2 as a member., Though the said Division Bench heard ,
the said reference at Indore, what was being ad judicated was the.
preliuinary ohjectionsraisod in context with the said reference.
What was being argped and ad judicated was perta:um to the terri-
torial juri- 'i:tion of min seat of this Cou t at Tetalnur. Learz‘"i
Qincle Judgz. .. bhie Bench might mot hewe stated i these %oris b

the tone of his order was the sare. The lesrned Hing e Judge indi-

§ o ——— i —
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7d that the petitioners ought to have waitod for final decision
the Industriai Court. The tone of the decision of the learned
agle Judge also indicated that he did not find proper and desira-

3 to invoke the powers under Article 226 of the Constitution.

10, Thus, I hold that this Bench of the High Court did not have
3 jurisdiction to adjudicate over the objections raised by the
pellants in the writ petition about tho said reference and the
ntrovercy involved. 'i‘he appellants cbuld.hnve filed the writ peti-
oh at Jebalpur main seat of this High Court, They my file such
tition if pcrmiasible"by legal provisions, Therefbm, I do no£
ree with my learned brother on this point of jurisdiction of this
nch of the High Court to entertain the controverg:,; between the
pellants and the respondenta in context with the said reference

' the State Government, _ -

11,  As Ihave come to the conclmsion that this Bench of the
igh Cowrt does not have the territorial jurisdiction to hear and
ljudicate the controvercy between the parties to the present appeal

refrain from dealing with factual merit of the matter at its core,

12, In view of vtﬂhe arguments advanced on bshalf of parties to
1is appeal, I have been called on to express my opinion sbout the
rovisions of Section 62 and Section 51 of the Act, ‘th‘eir‘rela'tion
nd their effect. Section 62 of tho Act syeaks of comsncement of
roceedings. It yrovides that proceedinzs before a Labour Covrt -
ha1l be cor iaced: (1) in respect of a dispute folling under cleus:
A, of sub-section (1) of Section 61 within two ysars from the dave
f the iis- «.; provided ti %, if the disyute ie connec.ed ';d“th i
wi sdteid . services ol &u caployee, sl piucs JUOVIS IS ¥ B

monce within a year from the date of termination of the servici:

f the corr -ned erployee.
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contained in this Act, the Government may, if on a report mede by
the Labour Officer or otherwise it is satisfied that an industrial
dispute exists and (a) it is not likely to be settled by other -
means; or (b) by reason of the continvance of the':diaphte— (1) a
serious outbreak of disorder or breach of the public peace is 1ike-
1y to occur; or (ii) serious or prolonged hardship to a large sece'
tion of the commmity is 1ikely to bs cawed; or (iii) the industry
concérned is likely to be seriously affected or the prospects amd
scope of employnerrh therein curtailed (c) it is necessary in the
public interest to do so, refer the dispute or any matter appear-
ing o be connected with or relevant to the dispute for' arbitrabior
" to a Labour Court or the Industiial Court or a Board; provided that
(i) no reference under this section shall be made to a Board with-
out referring the matter to parties al'lld obtaininz consent in rriie
ing of one of the parties tn the dispute; and (ii) mo referemce
shall be mde to a Labowr Court under this section if the matter -
in dispute is included in Schédule T or if the dispute is beiween |
erployees and erpployees, Sub-section (2) of Section 51 provides
that a copy of the repoft sent by Conciliator under sub-section (2
of Section 43 and forwarded by the Chief Conciliator to the State
Governeent under sub-section (3) of the said section shall also be
made available to the Labour Court, or the Industria.i Cowrt or the
Board, as the case may be, before it proceeds to deal with tle

reference under sub-section (1)."

14, The non obstante clause of Section 51 of the Act makes it
vary clrar that the Stat: JYovernusert is eapewerse to refer th- |
“daspubs o aay obes mabbe. .ppearing vo e commected with or rs.e
vant to the dispute for arbitration to Labour Court or Industrial
Court or a Board. Tiws, srovisions of Section 51 are inde-endert

provi“isrs © % :eh mbroiied b oany ther movisis  ef te L

¢
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!widex; power hsf.s been 4conferred on the State Goveri;inent to take 1
decision whether it should refer a dispute or any matter appear-
1g to be connected with or relevant to the diapute for a.rbitrat.ion]
) a labour Court or Industrial Court or a Board. The main thing ,s;
; that before acting in such marmer before taking such action the"
vermment, is obliged to geb iteelf satisfied. True, that the eaid ,\;
't is executife,:  bub when swch a wider power has been conferred
1 Government to refer the dispube for arbitration to a Labour Court
- Industrial Cowrt or a Board irrespective of report made by the ’l
thowur Officer,‘the Government is obliged to get itself satisfied .,_'

1 rétiona.l basis,. The word "satisfaction" does not indicate only !

recutive or ministérial act devoid of gpplica’oion of mind, When ‘4
xh wide power has been conferred on State Government, in its order
1¢c Government is obliged to indicate the material which has been
>nsidered by it before passing the concerned order. It has to m.g
ate wnich material it has considered before zetting satisfied that,
n.industrial dispute exists, Every order passed, even in executive.
ature, has %o satisfy the test that it is not arbitrary,capricious.
b has to indicate by itself thet the said orer has been passed

fter dwe application of mind and after due consideration of rele'- |

ant material.

15. Thus, on the above poin® I do not agres with the learnod
ingle Judge though I agree with him that powers conferred by pro-
isions of Section 51 of the Act are not comtrolled by any other

ro i»iong of the Acb, i /A s

~gTP et
2 “'-8"1.\:'97 .
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